Date: December 28, 2010
) A Subject:  Binding Site Plan Code
Planning Commission Report Amendments

City of Oak Harbor

FROM: Ethan Spoo, Senior Planner

PURPOSE

This report discusses proposed code amendments to Chapter 21.80 (“Binding Site Plans”) of the
Oak Harbor Municipal Code (OHMC). The amendments will establish a process for altering
previously approved Binding Site Plans (BSPs).

AUTHORITY

RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of
land by use of a binding site plan. The ordinance shall provide for the alteration or vacation of
binding site plans.

BACKGROUND

State law provides for the binding site plan process as an alternative means of subdividing
property. This method is typically used in commercial shopping centers, industrial parks and
residential condominiums where individual ownership of specific buildings or spaces is desired
and where common ownership of other facilities is appropriate (e.g. driveways, parking spaces,
landscaping, and stormwater facilities).

The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). This
chapter includes a section addressing under what circumstances proposed modifications to
binding site plans may be considered. In the past, this section has been cited when considering
applications to alter approved binding site plans. A recent review of this existing language found
that it does not specifically or adequately address alterations. Staff notes this review was the
result of a pending application seeking to alter a previously approved binding site plan.

DISCUSSION

Binding site plan applications are made by a developer/property owner and then individual lots
created by the binding site plan are usually sold or leased to other, and often multiple, property
owners. If property owners later want to make changes to their property or redevelop their
properties, they must do so in conformance with the previously approved binding site plan or
seek to alter that plan. The City presently does not have a clear application process for binding
site plan alterations. This lack of process can place a significant burden on a single property
owner within the binding site plan who decides to upgrade, change, or redevelop their property.
This in turn can limit economic development opportunities in the form of commercial and
residential development.

The proposed municipal code amendment would establish a procedure for the acceptance and
processing of a request to alter an approved binding site plan. When considering requests to alter
a previously approved binding site plan, the question of property ownership and who has the
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ability to request the proposed amendment is central to the acceptance and processing of the
application. The existing code is silent on this topic.

The question of who must sign the application is clearly addressed in the proposed code. The
proposed code draws from language found in RCW 58.17.215 that pertains to subdivision
alterations, which requires that the application for the alteration of a subdivision contain the
signatures of the majority of those persons having an ownership interest in the lots proposed to
be altered. The draft prepared for Planning Commission discussion proposes a similar signature
requirement for the alteration of a binding site plan. Another approach would be to require
signatures from all persons having an ownership interest in the lots proposed to be altered. This
approach would parallel State law regulating residential condominiums (RCW 64.34). Finally, if
a binding site plan alteration is proposed on one lot, but the alterations to that one lot will affect
areas which are owned in common, such as access drives, stormwater ponds, or commonly
owned landscaping, then the signatures of all parties who have property affected by the proposed
alteration are required.

SUMMARY

For the above reasons, staff proposes that a binding site plan alteration process be established.
Staff prepared a draft ordinance for Planning Commission and public review intended to serve as
a discussion tool for establishing this process. Staff plans to present additional concepts to
Commission during the public hearing.

RECOMMENDATION

Staff recommends that Planning Commission open the public hearing on the proposed code
amendments to Chapter 21.80 OHMC “Binding Site Plans”, accept public testimony and
continue the item to January 25, 2011.

ATTACHMENTS

e Attachment A — Draft Ordinance amending Chapter 21.80 of the OHMC to establish a
process for altering previously approved binding site plans.
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ORDINANCE NO.

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21.80,
ENTITLED “BINDING SITE PLANS” ESTABLISHING A PROCEDURE FOR ALTERING
PREVIOUSLY APPROVED BINDING SITE PLANS.

WHEREAS, RCW 58.17.035 grants jurisdictions an alternative method for land division known
as “binding site plans” and,;

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for
alteration or vacation of binding site plan documents;

WHEREAS, the City’s existing Municipal Code has an inadequate alteration process for
approved binding site plans and,;

WHEREAS, there are number of undeveloped lots within City boundaries which are subject to
previously approved binding site plans and can no longer develop in compliance with those
binding site plan approvals due to the current economic situation and;

WHEREAS, Comprehensive Plan land use policies 11(a) and 14(g) encourage infill
development, especially commercial, which is compatible with surrounding land uses, and,;

WHEREAS, a SEPA environmental checklist was submitted for the proposed code changes and
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period
ending on December 22, 2010.

WHEREAS, the City issued a SEPA Determination of Nonsignificance for the proposed code
amendments on December 22, 2010 after a 15-day public comment period, as required by WAC
Chapter 197-11 and;

WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Department of
Commerce on December 10, 2010 and received no substantive comments from the Department;
and;

WHEREAS, after due and proper notice, public hearings were conducted by the Planning
Commission on December 28, 2010 and January 25, 2011 and public meetings were held by the
City Council on and ;

THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows:

Section One. Oak Harbor Municipal Code Chapter 21.80 entitled “Binding Site Plans” last
amended by § 10 of Ordinance 1568 is hereby repealed in its entirety.

Section Two. Chapter 21.80 of the Oak Harbor Municipal Code is hereby amended to read as
follows:
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Chapter 21.80

BINDING SITE PLANS

Sections:

21.80.005 Title.

21.80.010 Binding site plans allowed.

21.80.020 Division of property.

21.80.025 Condominium binding site plan.

21.80.030 Effect.

21.80.040 Application.

21.80.050 Procedure upon application.

21.80.060 Requirements for a binding site plan map.

21.80.070 Certifications required.

21.80.080 Title report.

21.80.090 Survey required.

21.80.100 Approval procedure.

21.80.110 Recording requirements.

21.80.120 Development requirements.

21.80.130 Standards for review of commercial binding site plan.

21.80.140 Standards for binding site plans for condominium developments regulated
by Chapter 64.32 RCW.

21.80.150 Performance guarantee requirements.

21.80.160 Warranty requirements for acceptance of final improvements.

21.80.170 Survey required.

21.80.180 Dedication — Warranty deed.

21.80.200 Modification_of binding site plan requirements.-

21.80.21 Alteration of an rov inding site plan.

21.80.300 Appeals to the hearing examiner.

21.80.400 Enforcement.

21.80.005 Title.

21.80.005 Title
This chapter shall be entitled “Binding Site Plans.”

21.80.010 Binding site plans allowed.

It is provided that, as an alternative to subdivision or short subdivision requirements under this
title, divisions of land may be completed by binding site plans for classes of property specified in
OHMC 21.80.020(1) through (4).

21.80.020 Division of property.

Division of property by binding site plans may only be used for the following:

1) Divisions of land into lots classified for industrial or commercial use;

(2)  Adivision for the purpose of lease when no residential structure other than mobile homes
or travel trailers are permitted to be placed upon the land so long as the site plan complies
with all applicable mobile home park regulations and the zoning code;

3) A division made for the purpose of alteration by adjusting boundary lines, between
platted or unplatted lots or both, which does not create any additional lot, tract, parcel,
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site, or division nor create any lot which contains insufficient area and dimension to meet
minimum requirements for width and area for a building site; and

4) A division of land subject to Chapter 64.32 RCW as now in effect or hereafter amended
so long as the site plan complies with the standards for condominium division under
OHMC 21.80.140.

21.80.025 Condominium binding site plan.

Divisions of land into lots or tracts if:

1) A binding site plan may be used to divide property without proceeding through division
by subdivision or short subdivision when the land or a portion of it is subject to either
Chapter 64.32 or 64.34 RCW when the following conditions are met:

@) The improvements constructed or to be constructed thereon are required by the
provisions of the binding site plan to be included in one or more condominiums or
owned by an association or other legal entity in which the owners of units therein
or their owners’ associations have a membership or other legal or beneficial
interest;

(b) The city has approved a binding site plan for all such land;

(c) Such approved binding site plan is recorded in the county or counties in which
such land is located; and

(d) The binding site plan contains thereon the following statement:

All development and use of the land described herein shall be in accordance with
this binding site plan, as it may be amended with the approval of the city, town, or
county having jurisdiction over the development of such land, and in accordance
with such other governmental permits, approvals, regulations, requirements, and
restrictions that may be imposed upon such land and the development and use
thereof. Upon completion, the improvements on the land shall be included in one
or more condominiums or owned by an association or other legal entity in which
the owners of units therein or their owners’ associations have a membership or
other legal or beneficial interest. This binding site plan shall be binding upon all
now or hereafter having any interest in the land described herein.

(2) ~ The binding site plan may, but need not, depict or describe the boundaries of the lots or
tracts resulting from subjecting a portion of the land to either Chapter 64.32 or 64.34
RCW.

3) The binding site plan for condominiums shall be deemed approved if:
€)) Done in connection with the final approval of a subdivision plan or planned unit

development with respect to all of such lands;

(b) Done in connection with the issuance of a building permit or final certificate of
occupancy.

21.80.030 Effect.

Upon approval and recording of a binding site plan, any and all sale or leases of lots within the
property covered by the site plan shall be in accordance with the binding site plan. Such lot lines
as are shown on the binding site plan shall be lot lines for setback purposes under the zoning
code in effect at the time the issue of setbacks is to be determined.
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21.80.040 Application.

An application for a binding site plan shall be submitted on a form prescribed by the Director
and shall include all other requirements as specified in this chapter.

An applicant for site plan approval under Chapter 19.48 OHMC may at the time of application
for site plan review also request that the site plan be processed as a binding site plan to allow the
division of property into separate tracts, lots or parcels.

21.80.050 Procedure upon application.

At the same time or after obtaining site plan approval, the applicant shall submit a preliminary
binding site map meeting the requirements of this chapter and the standards for development as
set out in Chapter 21.40 OHMC.

21.80.060 Requirements for a binding site plan map.

The applicant shall submit two exact duplicate binding site plan maps meeting the following

requirements. The final binding site plan shall be drawn on mylar drafting film having

dimensions of 24 inches by 36 inches and must include the following:

1) The name of the binding site plan;

2 Legal description of the entire parcel;

3) The date, scale and north arrow;

4 Boundary lines, right-of-way for streets, easements and property lines of lots and other
sites with accurate bearings, dimensions or angles and arcs, and of all curve data;

5) Names and right-of-way widths of all streets within the parcel and immediately adjacent
to the parcel. Street names shall be consistent with the names of existing adjacent streets;

(6) Number of each lot and each block;

@) Reference to covenants, joint use, access easements, or other agreements either to be filed
separately or on the binding site plan must be referenced on the binding site plan;

(8) Zoning setback lines and building envelope sites where applicable;

9) Location, dimensions and purpose of any easements, noting if the easements are private
or public;

(10)  Location and description of monuments and all lot corners set and found;

(11) Datum elevations and primary control points approved by the engineering department.
Descriptions and ties to all control points shall be shown with dimensions, angles, and
bearings;

(12) A dedicatory statement acknowledging public and private dedications and grants;
(13) Parking areas, general circulation, and landscaping area where applicable;

(14)  Proposed use and location of building with dimensions where applicable;

(15) Loading areas where applicable;

(16)  Utilities; and

(17)  Other restriction and requirements as deemed necessary by the city.

21.80.070 Certifications required.

(1) A certificate is required giving a full and correct description of all lands divided as they
appear on the binding site plan, including a statement that the division has been made
with the free consent and in accordance with the desires of the owners. If the binding site
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plan is subject to a dedication, the certificate or a separate written instrument shall also
contain the dedication of all streets and other areas to the public, to an individual or
individuals, religious society or societies or to any corporation, public or private as
shown on the binding site plan and a waiver of all claims for damages against any
governmental authority which may be occasioned to the adjacent land by the established
construction, drainage and maintenance of the road. The certificate or instrument of
dedication shall be signed and acknowledged before a notary public by all parties having
any ownership interest in the land divided and recorded as part of the final binding site
plan.

(2) A certification by a licensed surveyor is required, licensed in the state, that the binding
site plan survey is accurate and conforms to the provisions of these regulations and state
law.

21.80.080 Title report.

All binding site plans shall be accompanied by a title company certification (current within 30
days from filing of the binding site plan) confirming that the title of the lands as described and
shown on the binding site plan are in the name of the owner(s) signing the binding site plan.

21.80.090 Survey required.
A survey must be performed for every binding site plan by or under the supervision of a state of
Washington registered land surveyor.

21.80.100 Approval procedure.

1) Binding site plan approval shall be a Type Il review process.

2 As part of or after site plan review as provided under OHMC Title 19, applicants for final
binding site plan approval shall file the required documents meeting all the requirements
of this chapter with the development services department.

3) The director shall review the final binding site plan and circulate it to other city
departments to determine whether the requirements of this chapter and preliminary
approval have been met.

4) If the director and city engineer determine that the requirements are met, they shall
approve and sign the binding site plan.

(5) If either the director or the city engineer determine that the requirements have not been
met, the final binding site plan shall be returned to the applicant for modification,
correction, or other action as may be required for approval.

(6) If the conditions have been met, the director and city engineer shall inscribe and execute
their written approval on the face of the binding site plan.

21.80.110 Recording requirements.

1) When the city finds that the binding site plan proposed for final approval meets all the
conditions of final approval, then the applicant shall take both original mylar binding site
plan maps to the Island County auditor. One of the originals of said binding site plan
shall be recorded with the Island County auditor. The other will be stamped by the
auditor and forthwith returned to Oak Harbor. In addition, the applicant will furnish the
city with one paper copy of the mylar recorded by the auditor. In addition, one paper
copy shall be furnished by the applicant to the Island County assessor.
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2 The applicant must provide the city with proof of proper filing and recording before the
binding site plan becomes valid. This proof shall include a certification by the applicant
and the surveyor certifying that the binding site plan has not been altered between the
time it was approved for recordation and the time of actual recordation by the Island
County auditor.

21.80.120 Development requirements.
All development must be in conformance with the recorded binding site plan.

21.80.130 Standards for review of commercial binding site plan.

The following standards shall apply to commercial binding site plans:

1) Division lines between lots in commercial binding site plans shall be considered lot lines
under Oak Harbor zoning code.

(2) Each such tract or lot created by such binding site plan shall have one designated front lot
line and one rear lot line including those which have no street frontage.

3) All tracts, parcels and lots created by a binding site plan shall be burdened by an
approved maintenance agreement maintaining access to the various lots, tracts and
parcels and for the cost of maintaining landscaping and other common areas.

4) When any lot, tract or parcel is created without 30 feet of street frontage, easements shall
be given to the city allowing access for police, fire, public and private utilities along the
access roads to each tract, lot or parcel.

(5) If the city elects, the city shall be granted a power to maintain the access easements and
file liens on the property for collection of the costs incurred in maintaining such way. The
power to maintain such access ways shall impose no duty on the city to maintain the
access way.

(6) The binding site plan shall contain a provision that the owner’s failure to keep the fire
access lanes open and maintained may subject the property to being abated as a nuisance
and the city may terminate occupancy of such properties until the access easement ways
are adequately maintained.

(7) Freestanding signage may be off of the tract, parcel or lot where the business is located as
long as sign requirements are met within the area encompassed by the binding site plan.

(8) Sufficient parking for each use must be located on the lot where the use is located or joint
parking agreements must be recorded by the owners for the area of the binding site plan.
Prior to building permit approval, parking agreements will be reviewed by the director.

9) Landscaping requirements will be met for each phase of the binding site plan.
Landscaping requirements may be met for an area of one or more lots as long as a joint
maintenance agreement is recorded or included in declaration of covenants

21.80.140 Standards for binding site plans for condominium developments regulated

by Chapter 64.32 RCW.

Development standards for condominiums including residential units or structures shall meet

either the standards set out in subsection (1) or (2) of this section:

1) All lots and development shall meet the minimum requirements of this title as now in
effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback
purposes under the zoning code.

@) Condominiums may be developed in phases where ownership of the property is unitary
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but all structures may not be completed at the same time or differing lenders finance

separate structures or areas of the property. The following conditions shall apply to

phased condominiums:

@ All areas not within the building envelope are subject to joint use and are
burdened by a joint obligation to maintain any and all access ways. The city shall
have no obligation to maintain such access ways.

(b) The city of Oak Harbor shall have an easement for access along and over access
ways and parking areas to allow police, building, fire and utility department
personnel to inspect and observe such property, buildings and activities on the
property as well as for providing emergency and law enforcement services and
easements for utilities over and under such access ways.

(© Reciprocal easements for parking shall be provided to all tenants and owners.

(d) The developer has submitted a binding schedule for completion of all phases.

(e) Phase lines must be treated as lot lines for setback purposes under the zoning code
unless the property owner will place a covenant on the binding site plan that the
setback area for built phases, contained in all unbuilt phases, shall become
common areas and owned by the owners of existing units in the built portions of
the condominium upon the expiration of the completion schedule described in
subsection (2) of this section.

()] All public improvements are guaranteed by bond or other security satisfactory to
the city engineer or his designee.

(9) All built phases in a condominium binding site plan shall have joint and several
obligation to maintain landscaping through covenants or easements or both to
assure that the responsibility is shared among the various owners.

21.80.150 Performance guarantee requirements.

1)

()

(3)

In lieu of completing the required public improvements prior to approval of the binding
site plan, the applicant may request final approval, subject to the approval of a suitable
guarantee. The guarantee must be in a form acceptable to the city and in an amount
commensurate with improvements to be completed. The amount of the guarantee is
established at 100 percent of the cost of the city having to construct the improvements
plus 20 percent for contingency. The guarantee amount will require yearly review by the
city and the applicant will be required to revise the guarantee amount to reflect current
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee
to the city. Also, the guarantee will be restricted as far as the amount of permissible time
in which the improvements must be completed. If not a regular surety bond from an
acceptable state approved surety, the guarantee must be in a form acceptable to the city
attorney.

Guarantee funds will not be released by the city unless approval has been received from
all applicable departments that are responsible for acceptance and/or maintenance of such
improvements. Partial releases will not be allowed.

All improvements begun by the applicant must be completed. Once the applicant has
begun making improvements, the applicant shall not be eligible for submitting a
guarantee to the city to cover the incomplete improvements.
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4 Public improvements must be in place at time of certificate of occupancy or acceptable
assurances for completion with a temporary certificate of occupancy.

21.80.160 Warranty requirements for acceptance of final improvements.

At the time of final acceptance of the improvements, the applicant shall provide to the city a one-
year warranty guarantee at 10 percent of the established final cost of the public and/or off-site
improvements which must be acceptable to the city.

21.80.170 Survey required.

1) The survey required must be conducted by or under the supervision of a Washington
State registered land surveyor. The surveyor shall certify on the binding site plan that it is
a true and correct representation of the lands actually surveyed and the survey was done
in accordance with city and state law.

2 In all binding site plans, lot corner survey pins must be set before final approval can be
granted.

(3) In all binding site plans, perimeter monuments must be set before final approval can be
granted.

4) In all binding site plans, control monuments must be set before final acceptance of public

improvements. Performance guarantees must include the installation of all control
monuments. Control monuments must be installed per city design and construction
standards.

(5) In all binding site plans, where final approval is to be granted by the acceptance of a
performance guarantee, lot corner and perimeter monuments must be set. The
performance guarantee must include the resetting of any monument that has been lost
during construction of public improvements

21.80.180 Dedication — Warranty deed.
Any dedication, donation or grant as shown on a binding site plan shall be considered a statutory
warranty deed to the grantee for the use intended

21.80.200 Modification_of binding site plan requirements-
(1) ~ Any applicant can request and make application to the city requesting a modification of

up to five percent from a requirement of -OHMEC-21.80.130-6r21.80-140-or OHMC Title
19, so long as the maximum density allowed in the zone is not exceeded.-

2 Such request for modification shall be considered by the director as an administrative
decision.

3) The modification shall not be granted by the director until the following facts have been
established:

@ There are exceptional circumstances of conditions such as: locations of existing
structures, lot configuration, topographic or unique physical features that apply to
the subject property which prohibit the applicant from meeting the standards of
this chapter;

(b) The authorization of the modification or variation will not be detrimental to the
public welfare or injurious to property in the vicinity or zone in which the
property is located;
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(c) A hardship would be incurred by the applicant if he/she complied with the strict
application of the regulations;
(d) Landscaping requirements are not thereby reduced.

21.80.210 Alteration of an approved binding site plan.
Alterations to an approved binding site plan may be considered subject to the provisions of this
section.
(1) Submittal requirements.
a Application form. An application shall be submitted on a form prescribed by the
Director.
b Authority to submit alteration application. The alteration application shall contain

the signatures of a majority of property owners of lots proposed to be altered.
Signatures of owners of lots within an approved binding site plan which are not
proposed to be altered are not required on the alteration application form.

(c) Commonly-owned property. If alterations are proposed which affect commonly-
owned property such as tracts, easements, or rights-of-way previously approved
under the binding site plan process, then the alteration application form shall
contain the signatures of all property owners which have an interest in said
property.

d If the binding site plan is subject to restrictive covenants which were filed at the
time of the approval of the binding site plan, and the application for alteration
would result in the violation of the covenant, the application shall contain an
agreement signed by all parties subject to the covenants providing that the parties
agree to terminate or alter the relevant covenants to accomplish the purpose of the
alteration of the binding site plan or portion thereof.

e The alteration application for a binding site plan shall contain all materials
required of binding site plan applications as specified in this chapter unless
otherwise waived by the Director.

(2) Review process.

a Applications for alteration of a binding site plan shall be processed under a
Review Process 11 according to Chapter 18.20 OHMC.

21.80.300 Appeals to the hearing examiner.

1) An appeal of the decision relating to the binding site plan shall be made to the hearing
examiner.

(2)  The written appeal shall include a detailed explanation stating the reason for the appeal.
The decision of the hearing examiner shall be the final action.

21.80.400 Enforcement.

The auditor shall refuse to accept for recording any binding site plan which does not bear the
verification of approval as defined by this chapter. The city attorney is authorized to prosecute
violation of this chapter and to commence actions to restrain and enjoin a violation of this
chapter and compel compliance with the provisions of this chapter. The costs of such action shall
be taxed against the violator.
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Section Three. Severability. If any provision of this Ordinance or its application to any person
or circumstance is held invalid, the remainder of the Ordinance or the application of the
provision to other persons or circumstances is not affected.

Section Four. Effective Date. This Ordinance shall be in full force (5) five days following
publication.

PASSED by the City Council this 18" day of January, 2011.

() APPROVED by its Mayor this day of , 2011.
( ) Vetoed

THE CITY OF OAK HARBOR

Mayor

Attest:

City Clerk

Approved as to Form:

City Attorney

Published:
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Mr. Powers recommended that Planning Commission open the public hearing again, take any
additional public testimony, then close the public hearing and have Commission deliberation
and make a recommendation to the Council.

Commission Discussion

Ms. Jensen asked about the sentence on page 21 of the packet titled 19.52.060 Non-
conforming uses. She asked what is meant by, “an adult entertainment facility which receives
non-conforming status by virtue of an order from a court of competent jurisdiction...” Mr.
Powers explained that it meant that if someone claimed that they had a non-conforming status
and the City said that they did not and the issue was taken to court that has jurisdiction to make
that decision and the court decided that they in fact were non-conforming, that then would
suffice for the meeting of the standards being a non-conforming use. Ms. Jensen also asked
about 19.52.060 (2). Mr. Powers explained that there is an amortization period for a non-
conforming use and that it will not continue forever.

Chairman Neil opened the public hearing. No comments were forthcoming and the public
hearing was closed.

Mr. Oliver asked if there was anyone that had come forward stating that they would like move
forward in opening an adult entertainment facility. Mr. Powers stated that there were none and
that since the time that the City Council adopted the interim ordinance there have been one or
two additional inquiries but there have been no applications filed yet.

ACTION: MR. FAKKEM MOVED, MR. WALLIN SECONDED, MOTION CARRIED TO
RECOMMEND THAT THE CITY COUNCIL APPROVE ADOPTING THE
INTERIM ADULT ENTERTAINMENT FACILITIES OVERLAY ZONE
ORDINANCE AS THE FINAL ORDINACE.

PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE
PLANS — Public Hearing
Chairman Neil opened the public hearing.

Mr. Spoo presented the binding site plan code amendments. Mr. Spoo indicated that the
amendments would establish a process for altering binding site plans and specify who can
submit an alteration for a binding site plan.

Mr. Spoo explained that a binding site plan is a type of land division. There are three types of
land divisions that the State allows City’s to regulate. Those are subdivisions, short
subdivisions and binding site plans. Binding site plans are primarily for commercial and
industrial properties but can be used for residential condominiums.

Mr. Spoo stated that State law RCW 58.17.035 requires a binding site plan alteration and
vacation process. If a City chooses to adopt binding site plans as an alternative land division
process then we are required to have an alteration and vacation process. The City’s existing
code is incomplete in that aspect, as it does not have an alteration process.

Mr. Spoo explained that the central issue in the draft Binding site plan code presented is who
may submit an alteration application to a binding site plan. Page 35 of the agenda packet
shows a new section of the Binding site plan code called “Alteration of an approved binding site
plan.” The proposed new section states that it is the majority of owners whose lots are
proposed to be altered. After further consideration, staff believes that it is better if all owners
whose lots are proposed to be altered within a binding site plan should sign the alteration
Planning Commission
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application rather than just a majority unless you have a situation where there is commonly
owned properties; then all owners within the binding site plan would have to sign the binding site
plan application.

The draft ordinance also addresses the submittal process and review process. Alterations are a
Review Process Type 2 which means that staff reviews the application and make a decision
which is appealable to the Hearing Examiner.

Mr. Spoo concluded by recommending that the Planning Commission open the public hearing,
take public comment and then continue the hearing until next month.

Mr. Powers added the there was a public comment letter that was submitted and distributed to
the Planning Commission (Attachment 1).

Mr. Spoo stated that the letter was submitted by Alice Smith and her opinion was that she
doesn't think that alterations to binding site plans should be allowed unless all property owners
within the binding site plan sign onto the alterations.

Commission Discussion
Commissioners asked the following questions:

Doesn't Alice Smith’s letter say the same thing that Mr. Spoo just explained? Mr. Spoo said no,
that actually what he said was that all property owners who are proposing to alter their lots
would have to sign e.g. if you have 10 lots and someone proposed to alter three of those lots, all
three of those property owners would have to sign the application because they own the lots
that are proposed to be altered. What Ms. Smith is saying is that all 10 property owners would
have to sign the alteration application even though the alterations would only directly affect 3
lots.

What has happened that brought this to staff's attention? Mr. Spoo said that an application was
submitted to alter an existing binding site plan for some residential condominiums and that
application was what brought to staffs attention that our code doesn’t have an alteration
process.

Chairman Neil opened the public hearing for public comment.

Sue Karahalios (1085 SE Regatta Dr., B-101) expressed concern that the City was changing
the binding site plan rules midstream while the Pier Point Condominiums are in litigation with the
applicant. She suggested that the Pier Point Condominiums should be “grandfathered”. She
noted that applicant has come before City staff twice and has been turned down and this
appears to be a backdoor means to get what they want. Ms. Karahalios asked the Commission
to think about themselves being in a situation where they had bought a condominium they
believed had common area on the full plat, and because they didn’t have enough money to
keep going through litigation they get rolled over and then to have the rules changed again. Ms.
Karahalois stated that is a very difficult thing to live with. She asked the Commission not to be a
part of that.

Bob Severns (1085 SE Regatta Dr., C201) spoke as a resident of Pier Point Condominiums.
Mr. Severns stated that he believed that the code change before the Commission comes from
one particular binding site plan which is the Pier Point Condominium Binding site plan. Mr.
Severns believed that the modification language in the current binding site plan ordinance has
been fine up until now. Mr. Severns believed that the existing applicant has moved this process
along so that the code change went into affect just before the Hearing Examiner hears yet
Planning Commission
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another appeal of the Pier Point Condominium Binding site plan. Mr. Severns also shared
details about the legal process they had been through with the applicant regarding the Pier
Point Condominium Binding site plan. Mr. Severns stated that the issue is who participates
when you are altering an existing binding site plan and in Pier Point’s case, it is an existing
binding site plan with an expired construction schedule on the binding site plan. Mr. Severns
stated that his point is that the language that has been proposed should not go forward unless it
states that all owners and anyone with an interest in the property signs onto the alteration
application. Mr. Severns recommendation was if this code change goes forward the Pier Point
Condominium Binding site plan should be exempt.

Commissioners questioned Mr. Severns about the details of the Pier Point Condominium
binding site plan and amendments, legal descriptions, easements, and common areas.

Mr. Powers reminded the Planning Commission that they were not being asked to be involved in
making a decision on the pending application that Mr. Severns and Ms. Karahalois has spoken
about. The Commission’s roll will be to make recommendations about the language which
should be in the code. Mr. Powers agreed that while it is helpful to hear a real life example as
sort of a backdrop, the application that Mr. Severns is referring to is before the Hearing
Examiner and it will be his responsibility to make a decision on the specifics.

Mr. Severns noted that he asked Mr. Powers how the proposed code language affects the Pier
Point Condominiums ownership and that Mr. Powers stated that the City is not able to answer
that. Mr. Severns stated that although he thinks he understands that answer but until the City
can tell the eight residential owners what affect that potentially has on them he urged the
Planning Commission not to move forward.

Alice Smith (1085 SE Regatta Dr., A-101) stated that all the property owners will be affected if
the binding site plan is changed. Ms. Smith explained that prior to her purchase she read all the
documents and saw that binding site plan had been expired so she bought it knowing that that
property was not going to be built on. She didn't think it was right for the City to make it possible
for what she signed as a legal document to change. She also suggested the “grandfathering”
option.

Commission Discussion

Commissioners asked if the Hearing Examiner could rule something different for a particular
situation and which would take precedence. Mr. Powers stated that neither would take
precedence.

Mr. Powers went on to say that he appreciated the comments from citizens of the Pier Point
Condominium have offered. He also said that staff apologizes if staff's first draft of the code
amendment has created any undue anxiety. Mr. Powers stated that staff is attempting to put in
place a process that the City code needs. He emphasized that this was a first draft and staff is
already contemplating additional changes to the language as we move forward.

Mr. Powers went back to the question about which decision would take precedence. Mr.
Powers stated that one is a decision on a pending application which City staff has already made
a decision on: which is that we cannot process the amendment as proposed. That decision has
been appeal to the Hearing Examiner. That is not litigation; that is just the land use process still
inside of the City’s administrative process. The other side is a deficiency in the City code which
was discovered at our second look at the application. Upon further review we determined that
our code lacks the appropriate process by which we accept and process someone’s request to
change a binding site plan. Mr. Powers emphasized that the simple act of requesting does not
mean that it is approved. He pointed to the two denials that staff has already made on the
Planning Commission
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application as evidence that just because you ask doesn’t mean that is what is approved.
Regardless of that; a process is need in the code. That is what has been presented this
evening. If the City Council adopted this language it would be in place but we still have to see
what the Hearing Examiner’s decision might be. That decision could then be appealed to the
Court, which is what happened for the previous Hearing Examiner’s decision, and depending on
that hypothetical Court action we may or may not see the application come back for an
amendment to the binding site plan. If that was to happen at least we would have a process in
place that would tell us who needs to sign the application and how staff processes the
application.

There was further discussion about whether the change in the process allows the applicant to
do anything. Mr. Powers noted that there is no process in place today that tells us who needs to
sign and that is the issue we have been dealing since the very beginning. Mr. Powers also
cautioned against resting the entire conversation on the Pier Point example because there are
other binding site plans and other property owners that may at some point in the future wish to
amend their binding site plan and we should have a process in place.

Ms. Jensen stated that she would like to see language that concern a change for condominiums
to require that anyone that owns at that time all need to sign.

Mr. Wallin asked how the modification process that is currently in place in the code works. Mr.
Powers explained that the existing language on page 34 of the agenda packet. Mr. Powers
stated that modification process is not very meaningful in terms of process.

Ms. Jensen asked how many times there have been changes to binding site plans during the
time Mr. Powers has been with the City. Mr. Power indicated that there have been changes to
Oak Tree Village Binding site plan and changes to Acorn Plaza and two requests for Pier Point
Condominiums which is the only residential binding site plan.

Mr. Powers stated that there is no outside applicant which has driven staff to propose the
amendment. The amendment was the result of an application. The applicant has not said to
staff that we need to write the code. This is based upon review by the City Attorney and the
City’s land use attorney that our code needs to be amended. Mr. Power noted the term
“Takings” used earlier; and stated that that term would be truer if there weren't at least a
process by which someone can apply. Mr. Power also stated that “Takings” are an action of
government which someone feels has deprived them of use of or enjoyment of their property.
Mr. Powers stated the suggestion of “Grandfathering” will be looked at.

Mr. Oliver asked if the City should wait until the decision was made on the Pier Point
Condominiums since we don’'t know what the ramifications could be. Mr. Powers stated that
without knowing what the Hearing Examiner might say he can’t tell how the ordinance would
work with that particular decision and that it doesn’t trouble staff because one is process and the
other is a particular in a very specific instance. They can be done independent of each other.
Mr. Powers explained that the timing is not opportune but it is where we are in terms of staff
being able to bring something forward. Mr. Powers also noted that the earliest the code revision
gets to the Council is in February and the Council has ability to make the decision as to whether
they wish to take action or whether they need additional information, or if they think the timing
needs to be delayed for a particular reason. Mr. Powers noted that he has tried most of the
evening to keep the code amendment separate from the pending application and he
acknowledged that the pending application has a hearing date set for early January. If that
hearing goes forward we would anticipate that a decision could be reached by the end of
January. Mr. Powers referred back to the question of should we wait, and noted that it is not
litigation from the City’s perspective it is just a land use decision.
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Mr. Oliver stated that he believed all interested parties should have a say in what is changed
and not changed.

Rhonda Severns (1085 SE Regatta Unit C-101) stated that when she purchased her property
in 1994 she was assured by her real estate agent that it was going to be gorgeous and to go
and look at the Pier Point binding site plan which would show how the site was going to be
developed. Mrs. Severns stated that the owners were told that they needed to work with Mr.
Massey and they have tried and find that he has gone in a different direction. She stated that
Mr. Massey said that he doesn’t want his condos to look the way Pier Point looks. She was
concerned that Mr. Massey could put a totally different look which would devalue Pier Point
because it would look like an add-on. She was concerned about what protection there is for
condominium owners when they buy into a project and what their rights are when the rules can
be changed 15 years later.

Mr. Neil commented that he felt that staff was asking the Planning Commission to just simply
approve a process to change a binding site plan but for some reason he feels that whatever
recommendation they make is sitting in judgment of the Pier Point situation.

Mr. Powers stated that it was reasonable to feel that way, while he has suggested that they
should be looked at separately, he is not so naive to say that they are linked as well. Mr.
Powers stated that the comment about the construction schedule is one that we didn’'t address
in the draft and needs to be addressed. The issue of a construction schedule is required under
the Condominium Act and it is not something that is required under the binding site plan code.
We may be better served as a community if binding site plans deal with those things that deal
with binding site plans and allow the Condominium Act and to address those things that are
intended to protect the rights of condominium owners. Part of the confusing nature of this
particular application is that the construction schedule is on the binding site plan which probably
isn’t necessary but absolutely has to be on the condominium documents that are required. Mr.
Powers stated that staff will come back with another draft that addresses the questions raised
tonight.

Ms. Jensen asked if Commissioners could e-mail further suggestion. Mr. Powers stated that it
was appropriate to communicate with staff but not to courtesy copy fellow Commission
members.

ACTION: MR. FAKKEMA MOVED, MR. WASINGER SECONDED, MOTION CARRIED
TO CONTINUE THE PUBLIC HEARING UNTIL JANUARY 2011.

BEING NO FURTHER BUSINESS BEFORE THE PLANNING COMMISSION, THE MEETING
WAS ADJOURNED AT 9:08 P.M.
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City of Oak Harbor 12/24/2010

865 S.E. Barrington Dr, RECEIVED
Oak Harbor, WA 98277 DEC 27 2010
CITY OF OAK HARBOR

Development Services Departmen
RE: Amendments to Chapter 21.80 OHMC Binding Site Plans

Let me begin by saying | am opposed to any change in amendment process that would apply to currently
existing site plans.

It may be within the prevue of government to establish a procedure to change a binding site plans going
forward, however it’s questionable whether there would exist the authority to enact processes that
would have the effect of substantially affecting existing plans, retroactively, without the unanimous
consent of those property owners individually and specifically affected.

There should be no processes enacted or considered which would allow or assist in retroactive
changes ignoring the reliance upon site plans existing property owners have made in making their
investments in property.

Property currently under an existing binding site plan should either be exempt from new amendment
revisions if adopted or subject to the unanimous assent of those property owners who have already
made investments based upon and reliance upon existing plans.

The City always has the right to grant waivers based upon site and/or specific development conditions
that meet fully the current property owners rights as well as the Cities broader community wide

responsibilities.

Under no conditions, should the city be involved is assisting a single individual or entity to profit at the
expense of other property owners immediately adjacent.

Current property owners bought their existing property based on the binding site plan, rules and legal
documents existing at the time of the purchase. To allow changes which may significantly change the
use of their property is not ethically appropriate. The government should not be able to reach back and
make changes in the current regulations that will affect many home owners who relied on the
documents that were in place at the time of sale.

What | see is an attempt to change current Municipal Code to allow advantage to certain individuals
who have friends and business associates in the City government and on this very City Council. The goal
is to have the Planning Commission make it possible to change existing “Binding Site Plans” so an
individual developer can individually profit at the expense of others who have previously relied on the
word “ binding” meaning exactly that.
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This current discussion is being prompted by one individual so let’s provide a little background in order
to shine a little light on this less than ethical person.

There is currently case of Alpine vs. City of Oak Harbor in which the binding site plan is allegedly holding
back development of a specific property on Pioneer and Regatta. The individual bringing the suit is
quite simply an arrogant bully who is used to getting his own way through the use of attorneys,
intimidation and the use of friends and business associates currently within city government. He has
been told by the hearing examiner in the cases previously brought to the courts he should work things
out with us. He is not part of Pier Point condominiums and has no standing to act on its behalf without
the majority consent of current owners. This is not his style however. To date all communication has
been in the form of unilateral demands, suits or “mutually beneficial” arrangements with individuals he
feels may be helpful to him.

He originally” bought” development rights to an undeveloped parcel within the development in which
the binding site had expired. Turns out the seller did not own those rights. The title was thus not clear
on the property, so he sued the title company and they refunded the money he paid for the rights and,
incredibly, he now is trying to manipulate the City to accomplish his goal of developing the property
anyway and without regard to the damage this would do the existing development. This should not be
allowed. This individual wants to use our easements, utilities and property to build a non appropriate
structure when he does not have the legal right to do so.

In November of 2006 the Hearing Examiner , Michael Bobbink, concluded and I quote “ you cannot
amend a Binding Site Plan to allow the schedule for phased condominium development to be changed
after the deadline for completion of the development has passed. “ Findings of Fact, Conclusions of Law,
and Decision, at 10.

When | purchased this property in 2001, it was clear from the documents I received at that time that the
“Binding Site Plan” had expired and NO additional building could occur without my specific agreement.

If the city makes retroactive the ability to change the binding site plan then owners like me who bought
in good faith have been betrayed by the City of Oak Harbor. Filing suit against the city and the
developer and anyone else possibly implicated imposes a burden | should not have to bear. What this
man cannot do within the court system he is trying to do politically. I urge you not to allow past binding
site plans to be changed. | urge you to not participate in this dishonest approach to changing City
code to help developers and hinder single property owners.

Qéu,« G, /,2/1(,//0
Alice Smith
1085 SE Regatta Dr A101

Oak Harbor, WA 98277
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Date: January 25, 2011

) A Subject:  Binding Site Plan Code
Planning Commission Report Amendments

City of Oak Harbor

FROM: Ethan Spoo, Senior Planner

PURPOSE

This report continues the discussion on Binding Site Plan (BSP) code amendments that was
initiated by staff at the December 28, 2010 Planning Commission meeting. The amendments, if
approved, would establish a process for altering previously approved Binding Site Plans (BSPs).
Staff will present additional concepts for the Planning Commission’s consideration and comment
and requests that the public hearing be continued to February 22, 2011.

AUTHORITY

RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of
land by use of a binding site plan. The ordinance is required to provide for the alteration or
vacation of BSPs.

BACKGROUND

Binding Site Plans

State law provides for the BSP process as an alternative means of subdividing property. This
method is typically used in commercial shopping centers, industrial parks and residential
condominiums where individual ownership of specific buildings or spaces is desired and where
common ownership of other facilities is appropriate (e.g. driveways, parking spaces,
landscaping, and stormwater facilities).

The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). A recent
review of this existing language found that it does not specifically or adequately address
alterations. Staff notes this review was the result of a pending application seeking to alter a
previously approved binding site plan.

December 28, 2010 Planning Commission Meeting

At the December 28, 2010 Planning Commission meeting, staff presented a draft code
amendment to Chapter 21.80 (“Binding Site Plans”). These code amendments, as then drafted,
would have allowed an applicant to submit a BSP alteration application with the signatures of a
majority of the property owners whose lots were proposed to be altered. Staff modeled this
language after the state law dealing with subdivision alterations (RCW 58.17.215). Planning
Commission took public comment on the draft code at that meeting. The public comment
received at the December 28, 2010 Planning Commission meeting generally could be divided
into two categories:

e BSP alteration applications should require signatures of all property owners within
the originally approved BSP. Several members of the public gave testimony indicating
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that alteration applications for existing BSPs should be signed by all property owners
within the originally approved BSP, rather than just a majority of those property owners
whose properties are being considered for alteration as was proposed by staff.

e Suggestion to “grandfather-in” already existing BSPs. Members of the public
indicated that, if new regulations are adopted which allow for the alteration of BSPs, that
the new regulations not apply in the same way to existing BSPs in place at the time of
adoption of the ordinance.

More detail on the public comments is available in the December 28, 2010 Planning Commission
meeting minutes.

DISCUSSION

To respond to issues raised by members of the public and questions from Planning Commission,
especially the issue of whose signatures should be required on a BSP alteration application, staff
researched what the requirements are of state law and how other communities in Washington
approach this issue. The following discussion offers some guidance as to how the city might
approach the issue of who has the authority to submit an application for alteration of a BSP.

With regard to BSP alterations, state law in RCW 58.17.035 says:

“Such ordinance...shall provide for the alteration or vacation of the binding site plan,
and may provide for the administrative approval of the binding site plan.”

RCW 58.17.035 also says:

“All provisions, conditions, and requirements of the binding site plan shall be legally
enforceable on the purchaser or any other person acquiring a lease or other ownership
interest of any lot, or tract created pursuant to the binding site plan.”

From the above provisions, staff infers that the drafters of the state law intended that BSPs be
enforceable, but also amendable. State law, however, is silent as to how the alteration process
occurs, leaving this largely to the discretion of local jurisdictions. It is worth noting that
subdivisions are also “binding” against property, meaning that the conditions approved as part of
the subdivision plat are recorded against the property and apply to all subsequent owners of that
property. For instance, easements for drainage may be recorded as part of a subdivision plat
against a specific lot within the subdivision. That easement applies to all subsequent owners of
the property. Yet, that easement can be vacated or altered and state law allows this to happen
with only a “majority of those persons having an ownership interest of the lots, to be altered.”

The latitude granted to local jurisdictions to establish a process to alter BSPs in State Code, has
resulted in a variety of different methods and threshold levels for altering BSPs across the state,
as discovered by staff in researching the issue. Attachment 1 summarizes the research conducted
by staff for 13 different jurisdictions across the state. These 13 different jurisdictions have a
variety of different thresholds for requesting a binding site plan alteration ranging from requiring
a majority of the signatures of only the lots to be altered to requiring all of the signatures of
every property owner within the binding site plan.
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With the above information in mind, staff offers the following principles for further
consideration by Planning Commission:

Binding, but subject to change. Binding site plans maps are recorded, legally binding

documents, just like subdivisions. This means that the conditions of the binding site plan
apply to all subsequent owners of the individual properties within the binding site plan.
At the same time, state law requires that the City have a process to alter binding site

plans. Thus, it would seem that state law does not intend that binding site plans never be

subject to change.

Consistency with approved BSP. As noted by those who testified at the December 28,
2010 public hearing and as written in state law, all subsequent owners of property are
obligated to be consistent with the binding site plan. While it is reasonable for property
owners within a BSP to expect continuity and consistency with the approved BSP as
properties are developed, this expectation must be balanced with the requirement for
alterations.

BSP changes affect some or all property owners within a BSP. Staff recognizes that
changes to one property can affect surrounding properties.

The City should not be in the position of settling disputes between property owners

which are not in the public interest. Many of the items traditionally shown on binding

site plan maps or recorded with binding site plans, such as covenants, are items which do
not pertain to the public interest and may, therefore, put the City in the position of being
the arbitrator between property owners.

CONCEPTS FOR DISCUSSION

In working towards preparation of the second draft of this code staff considered:

The Planning Commission’s comments and questions from the December 28" hearing,
Community input in the form of public testimony at that same hearing,
The requirements of state law, and

The need to balance property owner interests and expectations.

With this in mind staff is considering the following concepts for inclusion in the second draft and
seeks the Planning Commission’s feedback on these ideas:

Two-tiered process for alterations. Staff is considering a two-tiered process for
alterations:

o In the first tier would be alterations to binding site plans in existence at the time
the subject BSP code is adopted. Alterations to these properties would require the
signature of all property owners within the BSP.

o Alterations to future BSPs can be requested by all of the property owners whose
lots are proposed to be altered. Alterations to commonly owned property within
the BSP would continue to require the signatures of all property owners.

Reduced requirements for what is shown on binding site plans. It is staff’s
observation that the existing BSP code requires more information regarding covenants
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and agreements than is necessary. For example, the BSP code requires that reference be
made to “covenants...or other agreements” on the face of the BSP map document.
Covenants and agreements contain two types of information: (1) information which is in
the public interest and (2) information which is not in the public interest. Since covenants
and agreements include both types of information and are recorded with the binding site
plan, all of the items which are not in the public interest become part of the binding site
plan at recording. The city is then in the position of settling disputes for items which are
not in the public interest, but which may nevertheless be part of the recorded binding site
plan. Staff believes that the City should focus its efforts on monitoring those items which
are in the public interest. Therefore staff proposes to change the code to exclude items
which are not in the public interest from the binding site plan recorded documents.

It is staff’s plan to seek Planning Commission and community input on the concepts presented
above, plus any additional general comments on the proposed amendments, at the January 25,
2011 meeting. Once this input is received staff will prepare a second draft of the code and
present it to the Planning Commission at a later date (tentatively set for February 22, 2011).

RECOMMENDATION

Accept public testimony and continue the public hearing to February 22, 2011.

ATTACHMENTS

Attachment 1 — Binding Site Plan Alterations: Signatures Required by Washington
Jurisdictions.
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Attachment 1 - Binding Site Plan Alterations: Signature Required

by Washington Jurisdictions

Jurisdiction

Required Signatures

Less than All

All

Relevant Clause

Auburn

X

"all owners of the properties directly affected”..."no
adverse impact"

Bellingham

"shall be processed in the same manner as an
original application."

Bothell

"processed in same manner as the original specific
binding site plan”

Cheney

"shall contain the signatures of the majority of the
persons having an ownership interest of lots, tract,
parcels, site, or divisions in the subject binding site
plan or portion to be altered"

Federal Way

"same process and requirements...for the approval of
a binding site plan

Kitsap County

"shall contain the signatures of the majority of those
persons having an ownership interest of lots, tracts,
parcels, sites, or divisions in the subject subdivision or
portion to be altered"

Lacey

"application shall contain the signatures of the
majority of persons having an ownership interest of
the lots, tracts, or parcels, sites or divisions in the
subject land division or portion to be altered"

New Castle

"signatures of owners of portions of a binding site plan
which are not altered by an amendment or rescission
are not required on the amended binding site plan”

Sultan

"shall be accomplished by following the same
procedure and satisfying the same laws, rules, and
conditions as required for a new binding site plan
application”

University Place

"shall be accomplished by following the same
procedure and satisfying the same laws, rules, and
conditions as required for a new binding site plan
application”

Walla Walla

"amendments...shall be processed pursuant to this
chapter and must be recorded.”

Woodland

"shall be accomplished by the same procedure set
forth in this chapter for the original plan”

Yakima

"the acknowledged signatures of all parties having an
ownership interest in the property"
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PLANNING COMMISSION
REGULAR MEETING

CITY HALL — COUNCIL CHAMBERS
January 25, 2011

ROLL CALL: Present: Kristi Jensen, Keith Fakkema, Greg Wasinger, Gerry Oliver and
Jeff Wallin. Absent: Bruce Neil. Staff Present: Development Services
Director, Steve Powers; Senior Planner Ethan Spoo; and Associate Planner;
Melissa Sartorius

Vice Chair Fakkema called the meeting to order at 7:30 p.m.

MINUTES: MR. WASINGER MOVED, MR. OLIVER SECONDED, MOTION CARRIED
TO APPROVE THE DECEMBER 28, 2010 MINUTES AS PRESENTED.

PUBLIC COMMENT: No comments.

PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE
PLANS — Public Hearing (continued)
Mr. Spoo summarized research and presented concepts for further discussion.

Mr. Spoo reported that State law requires an alteration process for binding site plans (BSP) and
currently the City does not have an alteration process. State law also indicates that all
development within a binding site plan shall be consistent with the approved binding site plan.
Local jurisdictions are given the latitude and flexibility to shape that process to meet local
circumstances.

Mr. Spoo reported that staff looked at 13 other jurisdictions across the State and found that 8
jurisdictions require all property owners within a BSP to sign a binding site plan alteration, and 5
jurisdictions require something less than all of the property owners to sign. Mr. Spoo further
stated that staff believes that a balance is needed which allows for alterations but respects the
rights of property owners within a BSP. Mr. Spoo stated that staff is proposing a two-tier
process for requesting alterations to BSP’s based on the findings and comments received at the
last Planning Commission meeting.

Tier 1 provides for BSP’s which exist at the time the code is adopted, assuming the code is
adopted those BSP’s would require the signatures of all owners within the BSP in order for an
alteration to be made. Tier 2 would provide for future BSP’s. Those BSP’s would require the
signatures of only the property owners whose lots are proposed to be altered.

In addition to the two-tier process, staff is recommending a change in requirements regarding
what is shown on the binding site plan map. Only those things which are in the public interest
would be shown on the BSP map. The existing BSP map requirements have required
information which is not in the public interest to be recorded on the binding site plan. Once that
information gets recorded, the City must settle disputes between property owners, even if those
disputes don't pertain to the public interest. By reducing the requirements for what is shown on
the binding site plan map, the City won’t be in the position in deciding between private issues
between property owners.

Mr. Spoo concluded by recommending that the Planning Commission accept public testimony
and continue the hearing to February 22, 2011.

Planning Commission
January 25, 2011
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Mr. Fakkema opened the public hearing.

Bill Massey (41 NE Midway Blvd. Ste. 101) pointed out that OHMC 21.80.200 allows for minor
modifications and has been used for minor maodifications in the past. Mr. Massey supported
keeping the existing code in place. Mr. Massey also used the Oak Tree Village Binding Site
Plan as an example to demonstrate how a modification could be stopped by one person even
though their lot may not even be connected. Mr. Massey also pointed that some of the Goldie
Road properties that may be annexed in the future already have binding site plans through the
County. Mr. Massey stated that there were more implications to the proposed changes than just
the specific binding site plan that was discussed at the previous meeting.

Kenneth Manny (2094 SW Dillard Lane) stated he was a property owner within the Oak Tree
Village BSP. He noted that this BSP is separated by Cabot Drive and that making changes,
minor or otherwise, would require him to get the consent of the property owners on the other
side of Cabot Drive. Mr. Manny stated that the issue was of procedural fairness for people that
own property in a situation where the interest of one group of owners is entirely different and
separate from the interest of another group of owners. Mr. Manny believed if the Planning
Commission were to adopt the plan that requires 100 percent unanimity; it would stop any type
of development or modifications. Mr. Manny stated that it gives a disproportionate advantage to
persons who simply say no for the reasons of saying no or they’re to busy to read the document
or they are not inclined to be cooperative or worst yet they want to get something out of it in
exchange for their willingness to cooperate even though they are in no way affected. Mr. Manny
asked the Planning Commission to carefully consider the options so that we don't find ourselves
in a position where people with a legitimate interest in making a change to a BSP are essentially
thwarted simply because it is impossible to get 100 percent unanimity among all of the owners.
Mr. Manny stated that Oak Tree Village was a perfect example of why 100 percent unanimity
can never be enforced and be fair at the same time.

Mr. Powers commented that the ideas that have been presented are only concepts at this stage
and there is no specific daft language before the Planning Commission at this time.

Mel Vance (PO Box 2882) stated that he was torn between requiring a simple majority or a
super majority and he was in favor of everyone having input regarding a BSP amendment. He
also stated that he didn’t think Oak Tree Village was a good example because he believed it
was an extremely unusual situation to have a BSP that is split by a street. He suggested that
Oak Tree Village be split into two BSP’s if possible.

Chris Anderson (390 NE Midway Blvd.) stated that he was also a property owner within Oak
Tree Village. Mr. Anderson read from RCW 58.17.035 and noted that it singles out commercial
and industrial binding site plans and says that the approval for improvements and finalization of
specific individual commercial or industrial lots shall be done by administrative approval. Mr.
Anderson suggested treating commercial/industrial and residential BSP’s separately as the
RCW seems to do.

Bob Severns (1085 SE Regatta Dr., C201) agreed that common ownership of facilities such as
driveways, parking spaces and stormwater facilities is appropriate and are commonly found in
BSP’s. Mr. Severns also noted that BSP’s get changed even without alteration language by
getting the proper parties together and execute documents to allow the change. Mr. Severns
asked that the Planning Commission to not be confused that BSP’s can’t be changed because
they can. Mr. Severns urged the Planning Commission not to make it too easy to change a
BSP because to say that we're going to change the BSP and we’re going to ignore the other
parties even though they purchased their properties after the fact is not something the City
wants to do. Mr. Severns pointed out that the majority of the 13 jurisdictions require all parties
Planning Commission
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to participate in alterations. Mr. Severns agreed with a simpler BSP process on a go-forward
basis but suggested that there needs to be a proper search done on people that have an
interest in the property and they need to be included in major alterations.

Sue Karahalios (1085 SE Regatta Dr., B-101) thanked staff for acknowledging that there are
rights given to those that have an existing BSP. She also appreciated that there is consistency
in how people are treated. She supported having all the owners involved in a BSP alteration.

Tom Moser (1204 Cleveland Ave., Mount Vernon WA) detailed his background and experience
in land use law. Mr. Moser pointed out that the option to say that everyone gets to vote and you
have to have 100 percent gives tremendous veto power to somebody who may own a lot or
have an interest in a piece of property. He encouraged the Planning Commission to reconsider
that option.

Mr. Moser noted that the language proposed uses the term “restrictive covenants”. He asked if
the term meant the face of the BSP or does it mean the CC&R'’s or the declarations of CC&R'’s.
He suggested defining the term.

Mr. Moser stated that the City should divide between public and private as Mr. Spoo has
suggested.

Mr. Moser presented a letter dated November 3, 2004 from the City of Oak Harbor’s City
Attorney Phil Bleyhl (Attachment 1). Mr. Moser noted the following points Mr. Bleyhl made in
the letter:

e The City should not be in the business of deciding ownership.

e Minor modifications to BSP’s are allowed under the code.

e Sign-off by parties to the BSP is not necessary because it gives too much control.

Mr. Moser noted that there is a history of the City doing fine on amending BSP’s until very
recently. The BSP amendments were done administratively and he didn’t see any reason that
couldn’t continue.

Mr. Moser concluded by stating that just because somebody hasn't built on a lot yet doesn’t
make it the property of the people who have built and that doesn’t transfer ownership to
somebody who hasn'’t purchased the land.

Being not further public comment, Mr. Fakkema closed the public hearing.

Commission Discussion
Commissioners asked the following questions:

How many jurisdictions were looked at? Mr. Spoo said staff only looked at jurisdictions that had
the information readily available on the internet which are the 13 jurisdictions listed in the staff
report.

Did staff also consider commercial verses residential BSP’s? Mr. Powers said that staff did
consider whether it is necessary to have a different process for commercial and industrial BSP’s
and BSP’s used for condominiums but tried an approach that covers all the bases with a single
set of procedures and then deal with the specifics of each application as they come forth.

The public hearing was continued to February 22, 2011.
Planning Commission
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LAW DEPARTMENT
City of Oak Harbor
865 SE Barrington Drive
Oak Harbor, Washington 98277
(360)679-6306
(360)675-1914 fax

Philip L. Bleyhl Kim Perrine
City Attorney Legal Assistant
Allison Cumberbatch Marianne Ledgerwood
Assistant City Attorney Paralegal

November 3, 2004
Scott M. Missall
Short Cressman & Burgess

999 Third Avenue, Sulfe 3000
Seattie, WA 98104-4088

Re: Pler Point
Dear Mr. Missali:

This letter Is in response to your letter of October 15, 2004 conceming titie to the lots
which are undeveloped in the Pler Point Condominium Binding Stte Pian areq,

It seems to me there are four major Issues:

1. Whetherthedeve!opmemrlghtsfomeselofssﬂlle)dstaspfopenyrtgmsof
the title hoider. .

2, Whether the Clty con process a change in the development schedule as

amlnormodlﬂcaﬂonoftheslteplon or for a change In Intenstly of use for
alot,

3. Who must sign-off on an application or approved stte plan change.

4, Whethermeowneroffhevaccmms can shift units from one lot to
another on the plat.

Pc. dee.
ec'o. tfzsfu
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ossing ge. Because the Clly
the City does not hav fo process a land use
pemit where ownership Is disputed. See for example, Iagvior v

ownership disputes, the Clly may proceed with processing a pemit even when
there might be questions conceming fitte. MacDonald v. f A :

558 A.2d 1083, 1086 (Dela. 1989} This Is
especially true where the applicant, as you have now provided, shows
recognition of ownership interest by a title company, the City can move forward
with processing the application for a binding sife plan change. Sun Oll

390 S.W.2d 803, 807 (Tex, 1966). Such

processing or even approval, however, Is not made in derogation of any
properly rights of others who own or rent property in Pler Point Condominiums.
Rather, In a sense the Cliy Is looking at the site plan -- 1.e., the plan for
development and not the binding site plan - l.e., the division Info lofs,
easements and other reclprocal rights. Thus, the Cily can approve changes
again fo the site plan without adjudicating other's ownership interests. The
difficully for your client Is that both types of information are on the same
document.

Minor moditfication process. It Is apparent that the previous Planning Director

followed a long process of dealing with these Issues by allowing amendments of
the binding slte plan under OHMC 21.80.200. 1t is my understanding that such
long standing Interpretation will not be disturbed by the Clly at this time,
aithough, It seems a bit strained.

Minor modification, however, cannot mean the shiffing of residential units from
one location to another in the same development.

[ xd1109 O e DInding slfe plan. A question was raised as to who had
fo sign off on any change to the binding site plan map. That issue is not
addressed In the Clly Code. RCW 58.17.215 et seq., provides some guldance.
It authorizes a partial amendment which covers only certaln lots. So long as the
owners of the lofs are wanting to make the change to thelr lofs, they can sign-off
fo an amendment which covers the “site plan"® elements of the lofs. it would
seem, therefore, an amending document shouid only show the lofs for which
change Is being sought and that the person's needing to sign-off on the site
plan are the owners of record for the site plan and not all of the owners of the
binding slte plan. Such an approval would not affect the other owners' Inferests.
In fact, as the RCW sections above cited: an easement interest will not be
affected by such amendment. However, again, the Clly has no authortty to
affect the others' interests In the condominium and because site plan elements
are located on the binding stte plan map, it is arguable such rights may be
claimed. In short, the new map would only cover the lots
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involved. The Issue then Is access easements. | understand you feel those are
acceptably handied. We would take no position on that.

Change In development schedule. it Is my understanding that you are
claiming the development schedule is purely a creature of Clly reguiation.,
Therefore, it Is part of the site plan and not an issue of ownership and a property
right of others In the condominium association. As such, it is subject to
amendment by the Clly and should be allowed subject to any changes in
reguiatory law which have occured since then. | can conceive of no reason
why It should not be permitted. Approval of the schedule change, however,
would subject the owner Into applying for and obtaining all of the necessary

pemis Yours fruly
ours f
Ay 2 bl

Philip L. Bleyhi
Cily Attomey

cc: Development Senvices

FLGLAWORK\CIV2004\Pier Point - Lir.frm
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Date: February 22, 2011
. A Subject:  Binding Site Plan Code
Planning Commission Report Amendments

City of Oak Harbor

FROM: Steve Powers, Director and Ethan Spoo, Senior Planner

PURPOSE

At its February meeting, Planning Commission will be in the third month of discussions
regarding amendments to the binding site plan (BSP) code. This report continues those
discussions where they left off in January. The code amendments, if approved, would establish a
process for altering previously approved BSPs. With this report, staff presents the second draft of
the code for the Planning Commission’s consideration.

AUTHORITY

RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of
land by use of a binding site plan. Should a city chose to adopt such an ordinance, is required to
provide for the alteration or vacation of BSPs.

BACKGROUND

Binding Site Plans

State law provides for the BSP process as an alternative means of subdividing property. This
method is typically used in commercial shopping centers, industrial parks and residential
condominiums where individual ownership of specific buildings or spaces is desired and where
common ownership of other facilities is appropriate (e.g. driveways, parking spaces,
landscaping, and stormwater facilities).

The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). A recent
review of this existing language found that it does not specifically or adequately address
alterations. Staff notes this review was the result of a recent application seeking to alter a
previously approved binding site plan.

January 25, 2011 Planning Commission Meeting

Discussion concepts presented by staff at the January meeting introduced a two-tiered system
whereby alterations to BSPs already in existence would require the signatures of all property
owners within that BSP. All future BSPs would require that only those property owners whose
lots are proposed to be altered sign the alteration application.

Planning Commission accepted testimony in an open public hearing based on the concepts
presented by staff. Two distinctly different opinions were voiced by those who gave testimony:
(1) those who believe that the signatures of all property owners within a BSP should be required
to make alterations and (2) those who believe that signatures of less than all property owners
within a BSP should be required (i.e. only those whose lots are proposed to be altered). The
former group pointed out that a BSP, by its very nature, sets up expectations by property owners

February 22, 2011 Binding Site Plan Code Amendments
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of the need for consistency with that BSP. The latter group expressed concern that requiring all
signatures would effectively prevent any changes to BSPs since one reluctant property owner
could halt an alteration.

More detail on the public comments is available in the January 25, 2011 Planning Commission
meeting minutes.

DISCUSSION

Additional Research

Based on comments received at last month’s Planning Commission meeting, staff conducted
additional research regarding how other communities around the state process alteration
requests, as well as the nature of BSPs in Oak Harbor.

At last month’s meeting, staff presented research from 13 communities distinguishing between
those who require all property owners within a BSP to sign and those which require less than all
to sign alteration applications. This month staff researched additional communities increasing the
total number to 59. Of the 59 communities researched, 11 communities either do not have a BSP
process or an alteration process. Of the 48 communities which do have a process, 39 (81%)
require signatures by all property owners within the BSP to make alterations. However, we
should proceed with caution in drawing conclusions from this information. Most of the
jurisdictions in this category have code language stating that the same process shall be used for
alterations as for submitting the original binding site plan application. The two actions are
treated the same. It is not clear from this research whether or not any of these jurisdictions have
encountered any difficulty in implementing this approach to alterations. This research also does
not give any insight in to whether the other jurisdictions’ application procedures are guided by
policy, rather than code. See Attachment 1 for further detail.

Staff also looked into the number and type of BSPs within the Oak Harbor city boundaries.
There are 13 BSPs in city boundaries, ten of which are commercial/industrial BSPs and three of
which are residential condominiums. Only one BSP within the city has a construction schedule
associated with it. See map in Attachment 2.

Topics for Consideration
The following topics are offered for the Planning Commission’s consideration as you review the
second draft of the amended code:

e The City must have an alteration or vacation process. It bears repeating that the City
of Oak Harbor is required under RCW 58.17.035 to provide a process for property
owners to seek to alter or vacate portions or all of an approved binding site plan.

e Submittal of an application is the beginning, not the end, of the process. It is
important to note that the proposed code amendment is primarily intended to put into
place a process by which applications for alterations may be submitted and considered.
The process only begins with the receipt of the application. The review of the alteration
application is deemed a Type Il process (an administrative decision, requiring notice to
the general public and property owners within 300 feet). This administrative decision is
appealable to the City’s Hearing Examiner.

February 22, 2011 Binding Site Plan Code Amendments
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Varying property owner interests. At the January 25, 2011 Planning Commission
meeting, one of the central issues (based on public testimony) was the topic of varying
property owner interests. At issue is whether a single property owner, or group of
property owners, should be able to submit an application for a binding site plan alteration
without first securing the permission (in the form of signatures on the application) from
all property owners within the binding site plan.

A BSP is a method of dividing land (public versus private interests). The binding site
plan process is a means of dividing property; it is the approval of this land division that is
the ‘public interest.” The existing code language requires certain information to be
included on a binding site plan map that is not necessarily directly related to this purpose.
Some of this information may be regulated by other permit procedures (such as through a
site plan and design review approval per OHMC 19.48) or it may be in the form of
private agreements (covenants) between property owners. It is staff’s belief that the City
should not be adjudicating private interest issues, but should focus on issues clearly in the
public interest.

Research findings. Staff research shows that the majority of jurisdictions choose to
require the signatures of all property owners within a BSP for alterations (by way of
stating the procedure for alterations is the same as for original approval). It is unclear
from this research whether or not requiring all property owners within a BSP to sign has
led to problems. In other words, these cities should not necessarily be looked at as
directly applicable models for the City of Oak Harbor. Staff research also shows that the
City has relatively few BSPs and most of the BSPs are commercial or industrial. The
staff recommendation seeks to create a process that will work with existing and future
binding site plans.

SUMMARY OF SECOND DRAFT OF CODE

The second draft of the code responds to the above topics. The code has the following features:

Limit what is recorded on BSP map documents. In order that the City focus its role on
the subject land division and what is in the public interest, the language proposed by staff
will limit what is recorded on future BSP map documents. Staff is proposing to limit
what is recorded on a binding site plan map to those items which pertain directly to land
division; primarily lots and their dimensions, rights-of-way, easements (access, parking,
open space, etc.), and public utilities (sewer, water, storm).

The City will only accept alterations that pertain to the public interest. As a way of
distinguishing between public (land division) and private interests, the City will only
accept an alteration application if it pertains to the items recorded on a binding site plan
map. Since the items which are recorded on a binding site plan map are being limited, as
per the first bullet above, staff believes this will focus the City on those items in the
public interest.

Binding site plans approved prior to the date of the new ordinance include items not
pertaining directly to land division. In recognition of this fact, the City will accept
alterations to already established binding site plans for elements such as zoning setback
lines, building envelopes, parking areas, general circulation, landscaping areas, proposed
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use, location of buildings, and loading areas.

Alteration applications may be submitted by only those property owners who are
directly affected. At its January meeting, Planning Commission accepted public
testimony indicating that requiring all signatures for BSP changes could limit private
property rights as well as create a process which may be impossible for a property owner
to initiate. On the other hand, the Commission also heard testimony that those property
owners who may be directly affected by the proposed alteration should have a role in
determining whether the amendment is submitted. After reviewing this testimony, other
codes and weighing the pros and cons of different approaches, the staff recommends that
only those property owners directly affected by the proposed alteration be required to
sign the application. In some cases, this may be only one property owner if a change
directly affects only his lots (e.g. the alteration of a property line or easement). In other
cases, this may require the signatures of multiple property owners who may be affected,
as would be the case if an alteration to a shared parking facility were proposed. Each
alteration application would need to be accompanied by a title company certification
proving ownership, and therefore, ability to submit the application. It is staff’s opinion
that this process is the most appropriate given all the information at our disposal.

CITIZEN COMMENTS

The Chair of the Planning Commission received a letter from Mr. Christian Anderson on behalf
of Dry Lake Land Stewardship, LLC. Dry Lake Land Stewardship has been planning a new
commercial development, which is partly within the Oak Tree Village Binding Site Plan. It is
Mr. Anderson’s opinion that alterations to a BSP should require the signatures of only the
property owners directly affected. His contention is that requiring additional signatures may
constitute a “taking” of private property and could hinder economic development within the

City.

The Chair of the Planning Commission also received a letter from Mr. William Massey. In that
letter, Mr. Massey expressed his opposition to requiring all property owners within a BSP to sign
alterations. He proposed two alternative ways to process an alteration application: (1) by vote of
the majority of the property owners contiguous to and directly affected by the proposed
alteration and (2) a minor/major system whereby minor alterations would be decided
administratively by staff and major alterations would be decided by the City’s hearing examiner.

RECOMMENDATIONS

Accept public testimony and close the public hearing.
Recommend approval to City Council of the amendments to Chapter 21. 80 OHMC
(“Binding Site Plans”) as drafted in Attachment 5.

ATTACHMENTS

Attachment 1 — Binding Site Plan Alterations: Signatures Required by Washington
Jurisdictions.

Attachment 2 — Map of binding site plans in Oak Harbor.

Attachment 3 — Letter from Mr. Christian Anderson, Dry Lake Land Stewardship, LLC
Attachment 4 — Letter from Mr. William Massey
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e Attachment 5 — Draft amendments to Chapter 21.80 OHMC (“Binding Site Plans”)
(Please note that both a legislative edit version and a ‘clean’ version are provided.)
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"e"eﬁ?nfeg‘?s?;‘,," HARBOR
DRY LAKE LAND STEWARDSHIP LLC

o Del'ﬂrtmem
chris.anderson@century21trophy.com

February 11, 2011

Mr. Nathan Spoo

City of Oak Harbor Planning Dept.
865 SE Barrington Drive

Oak Harbor, WA 98277

Chairman Bruce Neil

Oak Harbor Planning Commission
865 SE Barrington Drive

Oak Harbor, WA 98277

RE: Proposed Amendments to the Binding Site Plan Ordinance

Please consider the following:

Dry Lake Land Stewardship LLC’s background

My Name is Christian A. Anderson. | am an Oak Harbor native, developer, real estate broker
and a member of a group which has been planning a new commercial development within the
City Limits of Oak Harbor.

The property which we intend to develop will serve as home to a “Home Grown" locally based
commercial retail and service oriented company. The new facility will directly employ between
20 and 40 people once completed. During the construction of the facility it will directly and
indirectly employ hundreds of others.

A portion of the property which we own and plan to develop lies within the Oak Tree Village
Binding Site Plan (BSP). We have shared our plans with city staff and we have together
developed a concept which is ready to be submitted for site plan review by the Oak Harbor City
Planning Department. Our proposed site plan may require modifications to the Oak Tree Village
BSP. It is unclear in our particular situation if any BSP landowner acknoledgement will be
required because in our particular case the rights to access our larger parcel which adjoins the
Oak Tree Village BSP were reserved prior to the issuance of final approval of the Oak Tree
Village BSP.

Our development plans involve the modification of what is now an exit for some of the lots in
the Oak Tree Village BSP onto Highway 20. Our plans also includes the modification of the

3157 N. GoLbIE RoAD #201 | OAk HARBOR, WA 98277-3269 | 1
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landscaping and will undoubtedly involve tying into or modifying existing utilities which are
associated with the Oak Tree Village BSP.

The Oak Tree Village BSP was approved in the early 90's and all of the lots within the BSP
have been transferred from the original developer to successor property owners. These property
owners, some of which are not community based, may be very hard to communicate with and
are not likely to be interested in taking the time to consider any change which does not directly
effect them.

It is our opinion that any changes to the BSP ordinance should consider the long term
economic effects on our local economy and not hinder Oak Harbor's inter-city development
potential which would ultimately lead to “Sprawl” instead of “Infill" of the existing city limits.

Competing Views on the Proposed Amendment to the BSP Ordinance

The City of Oak Harbor is seeking public input on a proposed amendment to the current
Binding Site Plan Ordinance. It is my understanding that the City Planners are attempting to
amend the regulations governing BSP’s to provide for a method to make changes to a BSP after
the BSP has been adopted. It seems that there are differences of opinion on how the BSP
amendment process should be administered.

At one end of the debate it is suggested that it should require 100% approval of all of the
property owners who have any interest in the BSP to approve of any change to the BSP in all
cases.

It is unclear to us if this scenario would include seeking permission of all property owners who
simply own some of the rights associated with the real estate involved in the BSP or would it be
perhaps that any associated parties with an interest in the BSP should have to bless a
modification.

That scenario could potentially involve a tenant which owns a Lease Hold Estate, Mortgage or
Lien Holders which may have a security interest, Owners of specific rights such as easements
and or mineral rights which may own some but not all of the real property rights. Other such
examples could be owners of view rights or mineral rights or water rights. Then of course there
are the private property rights of the property owners which share a property line but are outside
of the BSP and have shared rights.

The views on the other side of the debate seems to be, if a property owner is legally in title to
the private real property after the BSP has been adopted, that private property owner would be
entitled to, as a free citizen of the United States of America, make whatever changes to the
property the owner desires without any governmental involvement whatsoever so long as it
complies with the rest of the multitude of existing State, County and City ordinances.

In this scenario if another citizen or group did not approve of the changes the private property
owner was making the conflicted parties could sort out their differences through whatever
remedies they so chose which is already provided for under existing laws and customs.

3157 N. GoLDIE ROAD #201 | Oak HARBOR, WA 98277-3269 | 2
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BSP’s effects on adjacent property owners

Other effects of the changes to ordinance should be considered as well. What about the
neighboring properties of a BSP? Please consider this. What would the effect of a BSP be on a
neighboring property owner if the property owner was somehow landlocked or surrounded by a
BSP that was difficult or impossible to amend because it was impossible to get a majority of the
landowners within the BSP to agree to a change? What if the owners within the BSP wished to
extract money from the land locked private property owner in exchange for cooperation in
amending the BSP for a minor change? We believe in that case BSP’s could be considered
Unconstitutional. It is what is known as a “taking”. In our opinion it would be no different than
surrounding a private property owner with what is akin to a giant mote without a draw bridge.
Even if the Mote was on one or two sides the effect could be devastating to the private property
owner who had nothing to do with creating the original BSP which is now looming around them.
There is a protection for private property owners for this in the US Constitution under the 5"
Amendment.

Washington State Law

Washington State Law provides guidance to how municipalities shall administer Binding Site
Plans under Title 58 RCW. The section of the Revised Code of Washington (RCW) which
specifically addresses how the municipal code shall be drafted by individual Cities and Counties
is found under RCW 58.17.035. and is attached as Attachment “A” to the letter. | wish to point
out that RCW 58.17.035 specifically identifies different types of BSP's. The ordinance groups
them into categories such as residential, commercial and industrial. The ordinance goes on to

say,

“Such ordinance may apply the same or different requirements and procedures to each of these
three types of divisions and shall provide for the alteration or vacation of the binding site plan, and
may provide for the administrative approval of the binding site plan”.

In the next paragraph of the RCW it specifically mentions industrial and commercial BSP's. The
state law says;

“The ordinance shall provide that after approval of the general binding site plan for industrial or
commercial divisions subject to a binding site plan, the approval for improvements and finalization
of specific individual commercial or industrial lots shall be done by administrative approval.”

This requirement raises a question. Was the BSP Ordinance originally adopted in by the City
of Oak Harbor in accordance with State Law? The next question that comes to mind is. If Oak
Harbor’'s BSP ordinance was not in compliance with state law are the owners of the properties
within the existing BSP’s bound by any BSP ordinance at all? These are legal questions which
should be addressed with haste.

Conclusion

We propose that any amended City Ordinance make it possible for individual property
owners to efficiently and inexpensively make changes to a BSP in the same manner changes
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are made to any other piece of real estate which is located outside of a BSP. A property owner
interested in making an amendment should first look to the existing Covenants of the property
for guidance as to who should have a say in the process.

If a method for amendment is unavailable in the Covenants it is our opinion that changes to
the BSP be handled privately between property owners and then blessed administratively by the
City. The City’s only concern at that point should be to make sure the changes allow for similar
Zoning and the safety and welfare of the public. After a brief review the planning department
could then approve the proposed amendments, with any agreed upon changes, acknowledge
them, and then suggest that the amendments be recorded with the County Auditor.

This in our view would be in the best interest of the City planners, local citizens as well as the
individual property owners involved with the proposed Amendments to the BSP. We don't
believe that it should be a requirement under the new revised code to seek permission from any
or all people who claim to have an interest in the real estate located within the BSP.

It is also our opinion, based on knowledge of the real estate laws, that even if there are
Covenants recorded on the property within a BSP that do specifically contain a procedure for
privately amending the BSP, that it is not the place of the City Planning Department to defend
the private property rights of individual private real estate owner or owners in enforcing those
Covenants. Remedies and Protections for private property rights already exist in other areas of
our existing laws.

Very Truly Yours,

—
- /':-""".-.‘-—-;_' —

i e
-/,_,;}7' _./. : /f,_//:'

'f/,/,’ z %{
< il L~ 'z:..—.—",w./‘j - —

CHRISTIAN ANKER ANDERSON
Member of Dry Lake Land Stewardship LLC
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RCW 58.17.035
Alternative method of land division — Binding site plans.

A city, town, or county may adopt by ordinance procedures for the divisions of land by use of a binding site plan as an
alternative to the procedures required by this chapter. The ordinance shall be limited and only apply to one or more of the
following: (1) The use of a binding site plan to divisions for sale or lease of commercially or industrially zoned property as
provided in RCW 58.17.040(4); (2) divisions of property for lease as provided for in RCW 58.17.040(5); and (3) divisions of
property as provided for in RCW 58.17.040(7)f Such ordinance may apply the same or different requirements and procedures
to each of the three types of divisions and shall provide for the alteration or vacation of the binding g'ge plan, a_g_d_m_a_y_mi_c!g

for the administrative apprgval of the binding Site plap.

The ordinance shall provide that afiar approval of the general binding site plan for industrial or commercial divisions subject
to a binding site plan, the approval for improvements and finalization of specific individual commercial or industrial lots shall be

done by administrative approval. y

The binding site plan, after approval, and/or when specific lots are administratively approved, shall be filed with the county
auditor with a record of survey. Lots, parcels, or tracts created through the binding site plan procedure shall be legal lots of
record. The number of lots, tracts, parcels, sites, or divisions shall not exceed the number of lots allowed by the local zoning
ordinances.

All provisions, conditions, and requirements of the binding site plan shall be legally enforceable on the purchaser or any
other person acquiring a lease or other ownership interest of any lot, parcel, or tract created pursuant to the binding site plan.

Any sale, transfer, or lease of any lot, tract, or parcel created pursuant to the binding site plan, that does not conform to the
requirements of the binding site plan or without binding site plan approval, shall be considered a violation of chapter 58.17
RCW and shali be restrained by injunctive action and be illegal as provided in chapter 58.17 RCW.

[1987 ¢ 354 § 2]
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". . RCW 58.17.040: Chapter inapplicable, when. Page 1 of 2

RCW 58.17.040 v
Chapter inapplicable, when. .

The provisions of this chapter shall not apply to:

W/ "L' (1) Cemeteries and other burial plots while used for that purpose;

L

i\ﬂ

[ ]

(2) Divisions of land into lots or tracts each of which is one-one hundred twenty-eighth of a section of land or larger, or five
acres or larger if the land is not capable of description as a fraction of a section of land, unless the governing authority of the
city, town, or county in which the land is situated shall have adopted a subdivision ordinance requiring plat approval of such
divisions: PROVIDED, That for purposes of computing the size of any lot under this item which borders on a street or road, the
lot size shall be expanded to include that area which would be bounded by the center line of the road or street and the side lot
lines of the lot running perpendicular to such center line;

(3) Divisions made by testamentary provisions, or the laws of descent;
(4) Divisions of land into lots or tracts classified fogindustrial or gommercial use when the city, town, or county has ;7 /
approved a binding site plan for the use of the land in accordance with local regulations; Corser s, p f M

(5) A division for the purpose of lease when no residential structure other than mobile homes or travel trallers are permitted
to be placed upon the land when the city, town, or county has approved a binding site plan for the use of the land in

accordance with local regulations; f/ 2 H ér /a/ré S

(6) A division made for the purpose of alteration by adjusting boundary lines, between platted or unplatted lots or both,
which does not create any additional lot, tract, parcel, site, or division nor create any lot, tract, parcel, site, or division which
contains insufficient area and dimension to meet minimum requirements for width and area for a building site; M S

(7) Divisions of land into lots or tracts if: (a) Such division is the result of subjecting a portion of a parcel or tract of land to
either chapter 64.32 or 64.34 RCW subsequent to the recording of a binding site plan for all such land; (b) the improvements
constructed or to be constructed thereon are required by the provisions of the binding site plan to be included in one or more
condominiums or owned by an association or other legal entity in which the owners of units therein or thelr owners'
associations have a membership or other legal or beneficial interest; (c) a city, town, or county has approved the binding site
plan for all such land; (d) such approved binding site plan is recorded in the county or counties in which such land is located:
and (e) the binding site plan contains thereon the following statement: "All development and use of the land described herein
shall be In accordance with this binding site plan, as it may be amended with the approval of the city, town, or county having
jurisdiction over the development of such land, and in accordance with such other governmental permits, approvals,
regulations, requirements, and restrictions that may be imposed upon such land and the development and use thereof. Upon
completion, the improvements on the land shall be included in one or more condominiums or owned by an association or other
legal entity in which the owners of units therein or their owners' associations have a membership or other legal or beneficial
interest. This binding site plan shall be binding upon all now or hereafter having any interest in the land described herein.” The
binding site plan may, but need not, depict or describe the boundaries of the lots or tracts resulting from subjecting a portion of
the land to either chapter 64.32 or 64.34 RCW. A site plan shall be deemed to have been approved if the site plan was
approved by a city, town, or county: (1) In connection with the final approval of a subdivision plat or planned unit development
with respect to all of such land; or (ii) in connection with the issuance of building permits or final certificates of occupancy with
respect to all of such land; or (iii) if not approved pursuant to (i) and (ii) of this subsection (7)(e), then pursuant to such other
procedures as such city, town, or county may have established for the approval of a binding site plan;

(8) A division for the purpose of leasing land for facilities providing personal wireless services while used for that purpose.
"Personal wireless services" means any federally licensed personal wireless service. "Facilities” means unstaffed facilities that
are used for the transmission or reception, or both, of wireless communication services including, but not necessarily limited
to, antenna arrays, transmission cables, equipment shelters, and support structures; and

(9) A division of land into lots or tracts of less than three acres that is recorded in accordance with chapter 58.09 RCW and
is used or to be used for the purpose of establishing a site for construction and operation of consumer-owned or investor-
owned electric utllity facilities. For purposes of this subsection, "electric utility facilities” means unstaffed facilities, except for
the presence of security personnel, that are used for or in connection with or to facilitate the transmission, distribution, sale, or
furnishing of electricity including, but not limited to, electric power substations. This subsection does not exempt a division of
land from the zoning and permitting laws and regulations of cities, towns, counties, and municipal corporations. Furthermore,
this subsection only applies to electric utility facilities that will be placed into service to meet the electrical needs of a utility's
existing and new customers. New customers are defined as electric service locations not already in existence as of the date
that electric utility facilities subject to the provisions of this subsection are planned and constructed.

[2004 ¢ 239 § 1; 2002 c 44 § 1; 1992 ¢ 220 § 27; 1989 ¢ 43 § 4-123. Prior: 1987 ¢ 354 §1,1987c 108 § 1; 1983 ¢ 121 § 2; prior: 1981 ¢ 293 § 3; 1981
€202§2; 1974 ex.s.c 134 § 2, 1969 ex.s. ¢ 271 §4.]

Notes:
Severability - Effective date - 1989 ¢ 43: See RCW 64.34.920 and 64.34.930.
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41 NE Midway Blvd., Suite 101

Oak Harbor, WA 98277 (360) 675-9091 (360) 675-5341 Fax
February 17, 2011 RECEIVED
Bruce Neil FEB 17 2011
Chairman

: teci CITY OF OAK HARBOR

Oak Harbor Planning Commission Development Services Department
865 SE Barrington Ave.
Oak Harbor, WA 98277

Re: Proposed revisions to City of Oak Harbor Binding Site Plan Ordinance (OHMC 21.80).

Chairman Neil and Planning Commissioners

Our primary interest in the proposed revisions relate to the four separate parcels, of a total of eight
parcels, 50% of the BSP owned by our company in Fee Simple Title, in the residential BSP known as
Pier Point (our company’s parcels are not part of the Pier Point Condominium). Our company also
has a lenders deed of trust interest in a parcel of the BSP known as Oak Tree Village and we are
therefore very concerned about restrictions that could impair the development rights of our client.

The changes to the ordinance, as they are currently proposed by staff, become a property rights
issue wherein property owners within a BSP could control the reasonable use of another property
owner even if there is no detriment to the property owners who vote against proposed changes to
the BSP. Opposition could by based on the apathy or animosity of one or two individuals

It's interesting to note that at the December 28 Planning Commission hearing, staff member Mr.
Spoo acknowledged that this issue was brought to the city's attention as a result of an application
to alter an existing site plan. Further testimony, allowed by the Chairman, identified Pier Point.
Staff member Mr. Powers acknowledged that there is a link between the history of the Pier Point
application and the proposed ordinance changes.

Please consider the following:
Condominium ownership and regulations should not be confused with BSP regulations.

Using Pier Point as the example; there are eight parcels and within four of the parcels there
are eight condo owners.

Rather than allowing all condo owners a vote, which creates a disproportionate advantage,
it would be more fair to allow each parcel within the BSP one vote. The right to vote on an
alteration should be allowed only if there might be an effect on the reasonable use of the
properties outside the area of the proposed alteration such as easement changes, utility
changes or changes to building envelopes. A tie in the voting should be settled by an arbiter.

ATTACHMENT 4 26



In the case of a commercial BSP consider the potential detriment to a commercial applicant
if every parcel owner has a vote in the process and one vote could negate the applicant’s
process.

If a vote is required it should only be by a majority of those property owners contiguous to,
and directly affected by the proposed alteration.

As you have seen by the process to date this is a complicated issue and doesn’t necessarily work
fairly if put to a vote by neighboring property owners.

The City of Oak Harbor has adopted a Hearing Examiner process specifically to take the politics out
of land use issues. As you can see by some of the testimony the Pier Point example appears to have
become somewhat political.

“The City Council created the hearing examiner system in May 2004 to ensure that fair and
impartial decisions are made on project permits that are quasi-judicial in manner and
administrative decisions by city departments”

If changes to the BSP ordinance are required they should be addressed in the same manner as
other land use issues, such as plats, by administrative procedure for minor maodifications and a
public hearing before the Hearing Examiner for a major change. In either case appeal procedures
are in place if there are disagreements.

Our company currently has an appeal pending before the Island County Superior Court regarding
our Pier Point application. It might be instructive to table this issue to wait for the results of the
appeal.

As a side note, | have been retired from the development and construction business for several
years now. Our company will not be building on the Pier Point lots and | am only pursuing the
appeal as a matter of my belief in an owner’s right of reasonable use. Private property rights.

If our appeal is successful Kathy and | will be donating a portion of, or all of the Pier Point parcels
we own, as we have donated a number of our properties, to a non profit organization which will
use the sale proceeds from the parcels toward affordable housing to benefit modest income
families.

Sincerely,
R itd Mens
William L. Massey

Cc: Ethan Spoo, Senior Planner, City of Oak Harbor
Steve Powers, Development Services Director, City of Oak Harbor
Margery Hite, City Attorney, City of Oak Harbor
Jim Slowik, Mayor, City of Oak Harbor

Enclosure: Copy of Pier Point map
Oak Tree Village map
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Legislative Edit Version

Draft Amendments to

Chapter 21.80 OHMC
“Binding Site Plans”




ORDINANCE NO.

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21.80,
ENTITLED “BINDING SITE PLANS” FOR THE PURPOSES OF: (1) SPECIFYING THAT
LOTS CREATED THROUGH BINDING SITE PLANS ARE LEGAL LOTS OF RECORD, (2)
CLARIFYING TYPES OF MODIFICATIONS TO BINDING SITE PLAN STANDARDS
ALLOWED, (3) ESTABLISHING A PROCESS FOR ALTERING OR VACATING
PREVIOUSLY APPROVED BINDING SITE PLANS, (4) REVISING THE REQUIREMENTS
FOR A BINDING SITE PLAN MAP TO INCLUDE ONLY THOSE ITEMS RELATED TO
LAND DIVISION PURPOSES AND (5) AMENDING OTHER CODE LANGUAGE FOR
CLARITY.

WHEREAS, RCW 58.17.035 grants jurisdictions an alternative method for land division known
as “binding site plans” and;

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for
alteration or vacation of binding site plan docuuments:

WHEREAS, the City’s existing Municipal Code does not presently have a specific process for
altering or vacating approved binding site plans and;

WHEREAS, a SEPA envirommental checklist was submitted for the proposed code changes and
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period
ending on December 22, 2010 after a 15-day comment period and whereas the City received one
e-mail comnent. and;

WHEREAS, the City issued a SEPA Determination of Nonsignificance for the proposed code
amendments on December 22, 2010 after a 15-day public comment and appeal period, as
required by WAC Chapter 197-11-535 and whereas no comments or appeals were received
during this period and;

WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Department of
Comumerce on December 10, 2010 and received no comments from the Department; and,;

WHEREAS, as part of an enhanced public participation process, the City provided notice of the
Planning Commission public hearings to interested parties on December 17, 2010, January 7,
2011, and February 3, 2011 and that such notices were in addition to the usual notice procedures
required for a code amendment.

WHEREAS, after due and proper notice, public hearings were conducted by the Planning
Comunission on December 28, 2010, January 25, 2011, and February 22, 2011 and a public
hearing was held by the City Council on .

THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows:

Binding Site Plan Code Amendment
Ordinance
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Section One. Oak Harbor Municipal Code Chapter 21.80 entitled “Binding Site Plans” last
amended by § 10 of Ordinance 1568 is hereby amended to read as follows:

Chapter 21.80
BINDING SITE PLANS
Sections:
21.80.005 Title.
21.80.010 Binding site plans allowed.
21.80.020 Division of property.
21.80.025 Condominium binding site plan.
21.80.030 Effect.
21.80.040 Application.

21. 80 060050 Requirements for a binding 51te plan map.

2180055 __Site plan review required,

21.80.8670060 Certifications required.

21.80.986070 Title report.

24-80-000——Survey-required:

21.80.180080 Approval procedure.

21.80.110090 Recording requirements.

21.80.1420100 Development requirements.

21.80.436110 Standards for review of commercial binding site plan.

21.80.140120 Standards for binding site plans for condominium developments regulated
by Chapter 64.32_and 64,34 RCW.

21.80.156130 Performance guarantee requirements.

21.80.160140 Warranty requirements for acceptance of final improvements.

21.80.176150 Survey required.

21.80.186160 Dedication — Warranty deed.

21. 80 200.LL MM&N@WOHM&

21. 80 300& Appeals to the hearlng examiner.
21.80.400200 Enforcement.

21.80.005 Title
This chapter shall be entitled “Binding Site Plans.”

21.80.010 Binding site plans allowed.
It is provided that, as an alternative to subdivision or short subdivision requirements under this

title, and as allowed by RCW Chapter 58.17. divisions of land may be completed by binding site
plans for classes of property specified in OHMC 21.80.020(1) through (43).

21.80.020 Division of property.

Division of property by binding site plans may only be used for the following:

) Divisions of land into lots classified for industrial or commercial use;

(2) A division for the purpose of lease when no residential structure other than mobile homes
or travel trailers are permitted to be placed upon the land so long as the site plan complies

Binding Site Plan Code Amendment
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wnth all appllcable moblle home park regulatlons and the zomng code

#(3) A division of land subject to Chapter 64.32_and 64,34 RCW as now in effect or hereafter
amended so long as the site plan complies with the standards for condominium division
| under OHMC 21.80.446120.

21.80.025

Condominium binding site plan.

| Divisions of land into lots or tracts are allowed if:
(1) A binding site plan may be used to divide property without proceeding through division
by subdivision or short subdivision when the land or a portion of it is subject to either
Chapter 64.32 or 64.34 RCW when the following conditions are met:

@

(b)
©

(d)

The umprovements constructed or to be constructed thereon are required by the
provisions of the binding site plan to be included in one or more condominiums or
owned by an association or other legal entity in which the owners of units therein
or their owners’ associations have a membership or other legal or beneficial
interest;

The city has approved a binding site plan for all such land;

Such approved binding site plan is recorded in the county or counties in which
such land is located; and

The binding site plan contains thereon the following statement:

All development and use of the land described herein shall be in accordance with
this binding site plan, as it may be amended with the approval of the city, town, or
county having jurisdiction over the development of such land, and in accordance
with such other governmental permits, approvals, regulations, requirements, and
restrictions that may be imposed upon such land and the development and use
thereof. Upon completion, the improvements on the land shall be included in one
or more condominiwns or owned by an association or other legal entity in which
the owners of units therein or their owners’ associations have a membership or
other legal or beneficial interest. This binding site plan shall be binding upon all
now or hereafter having any interest in the land described herein.

(2)  The binding site plan may, but need not, depict or describe the boundaries of the lots or
tracts resulting from subjecting a portion of the land to either Chapter 64.32 or 64.34

RCW.

(3)  The binding site plan for condominiums shall be deemed approved if:

(a)
(b)

21.80.030

Done in connection with the final approval of a subdivision plan or planned unit
development with respect to all of such lands;
Done in connection with the issuance of a building permit or final certificate of

occupancy.

Effect.

Upon approval and recording of a binding site plan, any and all sale or leases of lots within the
property covered by the site plan shall be in accordance w1th the blndmg site plan. Lots, parcels,

1d. Such lot
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lines as are shown on the binding site plan shall be lot lines for setback purposes under the
zoning code in effect at the tnne the issue ot setbacks is to be detennmed A b;gdn;g s;te glm;

21.80 040 Appllcatlon
3 . (]

21.80.6668030 Requirements for a binding site plan map.

The applicant shall submit two exact duplicate binding site plan maps meeting the following

requirements. The fnedrecorded binding site plan shall be drawn on mylar drafting film having

dimensions of 24 inches by 36 inches and must include the following:

(1)  The name of the binding site plan;

(2)  Legal description of the entire parcel;

(3)  The date, scale and north arrow;

(4)  Boundary lines, right-of-way for streets, easements and property lines of lots and other
sites with accurate bearings, dimensions or angles and arcs, and of all curve data;

(5)  Names and right-of-way widths of all streets within the parcel and immediately adjacent
to the parcel. Street names shall be consistent with the names of existing adjacent streets;

(6)  Number of each lot and each block;

(7)  Reference to covenants, joint use, access easements, or other agreements eithes-to be filed

separately er—en-the—b;-ndmg—si-te-pl,an—:nust be referenced on the bmdmg site plan;

9 Locatlon dunens1ons and purpose of any easements notmg 1f the easements are private
or public;

(10)  Location and description of monuments and all lot comers set and found;

(11)  Datum elevations and primary control points approved by the engineering department.
Descriptions and ties to all control points shall be shown with dimensions, angles, and
bearings;

(12) A dedlcatory statement acknowledgmg pubhc and prlvate dedncatlons and grants

Bmdmg Site Plan Code Amendmeut
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a613) Utilities:; and
a5b(14 Other restriction and requirements as deemed necessary by the city.

21.80.6768060 Certifications required.

(M

A certificate is required giving a full and correct description of all lands divided as they
appear on the binding site plan, including a statement that the division has been made
with the free consent and in accordance with the desires of the owners. If the binding site
plan is subject to a dedication, the certificate or a separate written instrument shall also
contain the dedication of all streets and other areas to the public, to an individual or
individuals, religious society or societies or to any corporation, public or private as
shown on the binding site plan and a waiver of all claims for damages against any
governmental authority which may be occasioned to the adjacent land by the established
construction, drainage and maintenance of the road. The certificate or instrument of
dedication shall be signed and acknowledged before a notary public by all parties having
any ownership interest in the land divided and recorded as part of the final binding site
plan.

(2) A certification by a licensed surveyor is required, licensed in the state, that the binding

site plan survey is accurate and conforms to the provisions of these regulations and state
law.

21.80.680070 Title report.

All binding site plans shall be accompanied by a title company certification (current within 30
days from filing of the binding site plan) confirming that the title of the lands as described and
shown on the binding site plan are in the name of the owner(s) signing the binding site plan.

21.80.100080 Approval procedure.

(1)

Binding site plan approval shall be a Type II review process.
As-part-of or-aftersite-planreview-as-provided-under OHM

The dlrector shall review the ﬁﬂal» bm&ug—sﬁe—pla*}ég&g&and circulate it to other
city departments to determine whether the requirements of this chapter and-preliminasy

appreval have been met.

If the director and city engineer determine that the requirements are met, they shall
approve and sign the binding site plan.

If either the director or the city engineer determine that the requirements have not been
met, the final binding site plan shall be returned to the applicant for modification,

Binding Site Plan Code Amendment
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correction, or other action as may be required for approval.

| (65) If the conditions have been met, the director and city engineer shall inscribe and execute

their written approval on the face of the binding site plan.

| 21.80.1189090 Recording requirements.

(M

@

When the city finds that the binding site plan proposed for final approval meets all the
conditions of final approval, then the applicant shall take both original mylar binding site
plan maps to the Island County auditor. One of the originals of said binding site plan
shall be recorded with the Island County auditor. The other will be stamped by the
auditor and forthwith returned to Oak Harbor. In addition, the applicant will furnish the
city with one paper copy of the mylar recorded by the auditor. In addition, one paper
copy shall be furnished by the applicant to the Island County assessor.

The applicant must provide the city with proof of proper filing and recording before the
binding site plan becomes valid. This proof shall include a certification by the applicant
and the surveyor certifying that the binding site plan has not been altered between the
time it was approved for recordation and the time of actual recordation by the Island
County auditor.

| 21.80.126100 Development requirements.
All development must be in conformance with the recorded binding site plan.

21.80.130110 Standards for review of commercial and industrial binding site plang.
The following standards shall apply to commercial and industrial binding site plans:

(1)
@
©))

(4)

(6)

M
®

Division lines between lots in commercial binding site plans shall be considered lot lines
under Oak Harbor zoning code.

Each such tract or lot created by such binding site plan shall have one designated front lot
line and one rear lot line including those which have no street frontage.

All tracts, parcels and lots created by a binding site plan shall be burdened by an
approved maintenance agreement maintaining access to the various lots, tracts and
parcels and for the cost of maintaining landscaping and other common areas.

When any lot, tract or parcel is created without 30 feet of street frontage, easements shall
be given to the city allowing access for police, fire, public and private utilities along the
access roads to each tract, lot or parcel.

If the city elects, the city shall be granted a power to maintain the access easements and
file liens on the property for collection of the costs incurred in maintaining such way. The
power to maintain such access ways shall impose no duty on the city to maintain the
access way.

The binding site plan shall contain a provision that the owner’s failure to keep the fire
access lanes open and maintained may subject the property to being abated as a nuisance
and the city may terminate occupancy of such properties until the access easement ways
are adequately maintained.

Freestanding signage may be off of the tract, parcel or lot where the business is located as
long as sign requirements are met within the area encompassed by the binding site plan.
Sufficient parking for each use must be located on the lot where the use is located or joint
parking agreements must be recorded by the owners for the area of the binding site plan.
Prior to building permit approval, parking agreements will be reviewed by the director.

Binding Site Plan Code Amendment
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(9)  Landscaping requirements will be met for each phase of the binding site plan.
Landscaping requirements may be met for an area of one or more lots as long as a joint
maintenance agreement is recorded or included in declaration of covenants

21.80.448120 Standards for binding site plans for condominium developments regulated

by Chapter 64.32 and 64.34 RCW.

Development standards for condominiwmns including residential units or structures shall meet

either the standards set out in subsection (1) or (2) of this section:

(1)  All lots and development shall meet the minimum requirements of this title as now in
effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback
purposes under the zoning code.

(2)  Condominiums may be developed in phases where ownership of the property is unitary
but all structures may not be completed at the same time or differing lenders finance
separate structures or areas of the property. The following conditions shall apply to
phased condominiums:

(@  Allareas not within the building envelope are subject to joint use and are
burdened by a joint obligation to maintain any and all access ways. The city shall
have no obligation to maintain such access ways.

(b)  The city of Oak Harbor shall have an easement for access along and over access
ways and parking areas to allow police, building, fire and utility department
personnel to inspect and observe such property, buildings and activities on the
property as well as for providing emergency and law enforcement services and
easements for utilities over and under such access ways.

(c)  Reciprocal easements for parking shall be prowded to all tenants and owners.

(d) The developer has sabmﬁted—gM{a

eement 8.30 for completion of all phases.

(e) Phase lines must be treated as lot lines for setback purposes under the zoning code
unless the property owner will place a covenant on the binding site plan that the
setback area for built phases, contained in all unbuilt phases, shall become
common areas and owned by the owners of existing units in the built portions of
the condommlum upon the explratlon of the completion schedule described in

!§=;0=

® All public improvements are guaranteed by bond or other security satisfactory to
the city engineer or his designee.

(g)  Allbuilt phases in a condominium binding site plan shall have joint and several
obligation to maintain landscaping through covenants or easements or both to
assure that the responsibility is shared among the various owners.

l 21.80.450130 Performance guarantee requirements.

(1) Inlieu of completing the required public improvements prior to approval of the binding
site plan, the applicant may request finet approval, subject to the approval of a suitable
guarantee. The guarantee must be in a form acceptable to the city and in an amount
comimensurate with improvements to be completed. The amount of the guarantee is
established at 100 percent of the cost of the city having to construct the improvements
plus 20 percent for contingency. The guarantee amount will require yearly review by the
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@)

€)

4)

city and the applicant will be required to revise the guarantee amount to reflect current
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee
to the city. Also, the guarantee will be restricted as far as the amount of permissible time
in which the improvements must be completed. If not a regular surety bond from an
acceptable state approved surety, the guarantee inust be in a form acceptable to the city
attorney.

Guarantee funds will not be released by the city unless approval has been received from
all applicable departments that are responsible for acceptance and/or maintenance of such
mnprovements. Partial releases will not be allowed.

All improvements begun by the applicant must be completed. Once the applicant has
begun making improvements, the applicant shall not be eligible for submitting a
guarantee to the city to cover the incomplete improvements.

Public improvements must be in place at time of certificate of occupancy or acceptable
assurances for completion with a temporary certificate of occupancy.

21.80.140168 Warranty requirements for acceptance of final improvements.

At the time of final acceptance of the improvements, the applicant shall provide to the city a one-
year warranty guarantee at 10 percent of the established final cost of the public and/or off-site
improvements which must be acceptable to the city.

21.80.476150 Survey required.

M

@
3)
“

®)

. The survey required must be
conducted by or under the supervision of a Washington State registered land surveyor.
The surveyor shall certify on the binding site plan that it is a true and correct
representation of the lands actually surveyed and the survey was done in accordance with
city and state law.

In all binding site plans, lot corner survey pins must be set before final approval can be
granted.

In all binding site plans, perimeter monuments must be set before final approval can be
granted.

In all binding site plans, control monuments must be set before final acceptance of public
improvements. Performance guarantees must include the installation of all control
monuments. Control monuments must be installed per city design and construction
standards.

In all binding site plans, where final approval is to be granted by the acceptance of a
performance guarantee, lot corner and perimeter monuments must be set. The
performance guarantee must include the resetting of any monument that has been lost
during construction of public improvements

21.80.386160 Dedication — Warranty deed.

Any dedication, donation or grant fo the City as shown on a bmdmg stte plan shall be con31dered
a statutory warranty deed to the grantee for the use mtended _The binding site plan p ses of
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21.80.200170 Regygrements for modlﬂcatlon -of bmdlng snte glag sgagda;dg
) applicant-eq equest-ands : : by-requesting-As part of the

a modnﬁcatlon of up to
five percent from a lot dimensional requilement etbac t size, length width or lot

coverage) of -OHMEC-21-20-130-or-21-80-140-0r OHMC the applicable zoning standards
found in Title 19 OHMC so long as the maximum densitv allowed in the zone is not

exceeded

(2)  Such request for modification shall be submitted by the applicant concurrently with the
binding site plan application and considered by the director as an-administrative alvypel
decision.

(3)  The modification shall not be granted by the director until the following facts have been
established:

(@)  There are exceptional circumstances of conditions such as: locations of existing
structures, lot configuration, topographic or unique physical features that apply to
the subject property which prohibit the applicant from meeting the standards of
this chapter;

(b)  The authorization of the modification or variation will not be detrimental to the
public welfare or injurious to property in the vicinity or zone in which the
property is located;

(© A hardship would be incurred by the applicant if he/she complied with the strict
application of the regulations;

(d  Landscaping requirements are not thereby reduced.
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c hori 0 submit t atio 0 atiorn lication. The alteration or vacation

21.80.300190 Appeals to the hearing examiner.

(1) An appeal of the decision relating to the binding site plan shall be made to the hearing
examiner_in accor ith the procedures set out in Chapter 18.40..

(2)  The written appeal shall include a detailed explanation stating the reason for the appeal.
The decision of the hearing examiner shall be the final action.

21.80.460200 Enforcement.

The auditor shall refuse to accept for recording any binding site plan which does not bear the
verification of approval as defined by this chapter. The city attorney is authorized to prosecute
violation of this chapter and to commence actions to restrain and enjoin a violation of this
chapter and compel compliance with the provisions of this chapter. The costs of such action shall
be taxed against the violator.

Binding Site Plan Code Amendment
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Section Two. Severability. If any provision of this Ordinance or its application to any person or
circumstance is held invalid, the remainder of the Ordinance or the application of the provision
to other persons or circumstances is not affected.

Section Three. Effective Date. This Ordinance shall be in full force (5) five days following
publication.
PASSED by the City Council this day of , 2011,

() APPROVED by its Mayor this day of , 2011,
() Vetoed

THE CITY OF OAK HARBOR

Mayor

Attest:

City Clerk

Approved as to Form:

City Attorney

Published;

Binding Site Plan Code Amendment

Ordinance

\\City1\planning\PlanCom\PC11\2-22- | I\BSP Code Update\BSP amendment ord final draft 021811.doc
Page 11 of 11

ATTACHMENT 5 41



“Clean” Version

Draft Amendments to

Chapter 21.80 OHMC

“Binding Site Plans”




ORDINANCE NO.

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21.80,
ENTITLED “BINDING SITE PLANS” FOR THE PURPOSES OF: (1) SPECIFYING THAT
LOTS CREATED THROUGH BINDING SITE PLANS ARE LEGAL LOTS OF RECORD, (2)
CLARIFYING TYPES OF MODIFICATIONS TO BINDING SITE PLAN STANDARDS
ALLOWED, (3) ESTABLISHING A PROCESS FOR ALTERING OR VACATING
PREVIOUSLY APPROVED BINDING SITE PLANS, (4) REVISING THE REQUIREMENTS
FOR A BINDING SITE PLAN MAP TO INCLUDE ONLY THOSE ITEMS RELATED TO
LAND DIVISION PURPOSES AND (5) AMENDING OTHER CODE LANGUAGE FOR
CLARITY.

WHEREAS, RCW 58.17.035 grants jurisdictions an alternative method for land division known
as “binding site plans” and;

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for
alteration or vacation of binding site plan documents;

WHEREAS, the City’s existing Municipal Code does not presently have a specific process for
altering or vacating approved binding site plans and;

WHEREAS, a SEPA envirommental checklist was submitted for the proposed code changes and
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period
ending on December 22, 2010 after a 15-day comment period and whereas the City received one
e-mail comment, and;

WHEREAS, the City issued a SEPA Determination of Nonsignificance for the proposed code
amendments on December 22, 2010 after a 15-day public comment and appeal period, as
required by WAC Chapter 197-11-535 and whereas no conunents or appeals were received
during this period and;

WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Department of
Commerce on December 10, 2010 and received no comments from the Departinent; and,;

WHEREAS, as part of an enhanced public participation process, the City provided notice of the
Planming Commission public hearings to interested parties on December 17, 2010, January 7,
2011, and February 3, 2011 and that such notices were in addition to the usual notice procedures
required for a code amendment.

WHEREAS, after due and proper notice, public hearings were conducted by the Planning
Comumission on December 28, 2010, January 25, 2011, and February 22, 2011 and a public
hearing was held by the City Council on

THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows:

Binding Site Plan Code Amendment
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Section One. Oak Harbor Municipal Code Chapter 21.80 entitled “Binding Site Plans™ last
amended by § 10 of Ordinance 1568 is hereby amended to read as follows:

Chapter 21.80
BINDING SITE PLANS
Sections:
21.80.005 Title.
21.80.010 Binding site plans allowed.
21.80.020 Division of property.
21.80.025 Condominium binding site plan.
21.80.030 Effect.
21.80.040 Application.

21.80.050 Requirements for a binding site plan map.
21.80.055 Site plan review required.

21.80.060 Certifications required.

21.80.070 Title report.

21.80.080 Approval procedure.

21.80.090 Recording requirements.

21.80.100 Development requirements.

21.80.110 Standards for review of commercial binding site plan.

21.80.120 Standards for binding site plans for condominium developments regulated
by Chapter 64.32 and 64.34 RCW.

21.80.130 Performance guarantee requirements.

21.80.140 Warranty requirements for acceptance of final improvements.

21.80.150 Survey required.

21.80.160 Dedication — Warranty deed.

21.80.170 Requirements for modification of binding site plan standards.

21.80.180 Alteration or vacation of an approved binding site plan.

21.80.190 Appeals to the hearing examiner.

21.80.200 Enforcement.

21.80.005 Title
This chapter shall be entitled “Binding Site Plans.”

21.80.010 Binding site plans allowed.

It is provided that, as an alternative to subdivision or short subdivision requirements under this

title, and as allowed by RCW Chapter 58.17, divisions of land may be completed by binding site

plans for classes of property specified in OHMC 21.80.020(1) through (3).

21.80.020 Division of property.

Division of property by binding site plans may only be used for the following:

(1)  Divisions of land into lots classified for industrial or commercial use;

(2) A division for the purpose of lease when no residential structure other than mobile homes
or travel trailers are permitted to be placed upon the land so long as the site plan complies
with all applicable mobile home park regulations and the zoning code;
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(3) A division of land subject to Chapter 64.32 and 64.34 RCW as now in effect or hereafter
amended so long as the site plan complies with the standards for condominium division
under OHMC 21.80.120.

21.80.025

Condominium binding site plan.

Divisions of land into lots or tracts are allowed if:

(1) A binding site plan may be used to divide property without proceeding through division
by subdivision or short subdivision when the land or a portion of it is subject to either
Chapter 64.32 or 64.34 RCW when the following conditions are met:

(a)

(b)
(©)

(d)

The improvements constructed or to be constructed thereon are required by the
provisions of the binding site plan to be included in one or more condominiums or
owned by an association or other legal entity in which the owners of units therein
or their owners’ associations have a membership or other legal or beneficial
interest;

The city has approved a binding site plan for all such land;

Such approved binding site plan is recorded in the county or counties in which
such land is located; and

The binding site plan contains thereon the following statement:

All development and use of the land described herein shall be in accordance with
this binding site plan, as it may be amended with the approval of the city, town, or
county having jurisdiction over the development of such land, and in accordance
with such other governmental permits, approvals, regulations, requirements, and
restrictions that may be imposed upon such land and the development and use
thereof. Upon completion, the improvements on the land shall be included in one
or more condominiums or owned by an association or other legal entity in which
the owners of units therein or their owners’ associations have a membership or
other legal or beneficial interest. This binding site plan shall be binding upon all
now or hereafter having any interest in the land described herein.

(2)  The binding site plan may, but need not, depict or describe the boundaries of the lots or
tracts resulting from subjecting a portion of the land to either Chapter 64.32 or 64.34

RCW.

(3)  The binding site plan for condominiums shall be deemed approved if:

(a)
(b)

21.80.030

Done in connection with the final approval of a subdivision plan or planned unit
development with respect to all of such lands;

Done in connection with the issuance of a building permit or final certificate of
occupancy.

Effect.

Upon approval and recording of a binding site plan, any and all sale or leases of lots within the
property covered by the site plan shall be in accordance with the binding site plan. Lots, parcels,
or tracts created through the binding site plan procedure shall be legal lots of record. Such lot
lines as are shown on the binding site plan shall be lot lines for setback purposes under the
zoning code in effect at the time the issue of setbacks is to be determined. A binding site plan
does not authorize construction. Construction is permitted upon approval of construction and
building permuts that implement the binding site plan.
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21.80.035 Site plan review required.
A site plan pursuant to chapter 19.48 is required for every lot created under this Chapter.

21.80.040  Application.
An application for a binding site plan shall be submitted on a form prescribed by the Director
and shall include all other requirements as specified in this Chapter. A binding site plan
application may be processed concurrent with, or separate from, a site plan review application
under Chapter 19.48 OHMC.

21.80.050 Requirements for a binding site plan map.

The applicant shall submit two exact duplicate binding site plan maps meeting the following

requirements. The recorded binding site plan shall be drawn on mylar drafting film having

dimensions of 24 inches by 36 inches and must include the following:

(1)  The name of the binding site plan;

(2)  Legal description of the entire parcel;

(3)  The date, scale and north arrow;

(4)  Boundary lines, right-of-way for streets, easements and property lines of lots and other
sites with accurate bearings, dimensions or angles and arcs, and of all curve data;

(5)  Names and right-of-way widths of all streets within the parcel and immediately adjacent
to the parcel. Street names shall be consistent with the names of existing adjacent streets;

(6)  Number of each lot and each block;

(7)  Reference to covenants, joint use, access easements, or other agreements to be filed
separately must be referenced on the binding site plan;

8

(9)  Location, dimensions and purpose of any easements, noting if the easements are private
or public;

(10) Location and description of monuments and all lot corners set and found;

(11)  Datum elevations and primary control points approved by the engineering department.
Descriptions and ties to all control points shall be shown with dimensions, angles, and
bearings;

(12) A dedicatory statement acknowledging public and private dedications and grants;

(13) Utilities; and
(14)  Other restriction and requirements as deemed necessary by the city.

The binding site plan map shall be on a separate sheet(s) from the site plan processed under
chapter 19.48.

21.80.060 Certifications required.

(1) A certificate 1s required giving a full and correct description of all lands divided as they
appear on the binding site plan, including a statement that the division has been made
with the free consent and in accordance with the desires of the owners. If the binding site
plan is subject to a dedication, the certificate or a separate written instrument shall also
contain the dedication of all streets and other areas to the public, to an individual or
individuals, religious society or societies or to any corporation, public or private as
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shown on the binding site plan and a waiver of all claims for damages against any
governmental authority which may be occasioned to the adjacent land by the established
construction, drainage and maintenance of the road. The certificate or instrument of
dedication shall be signed and acknowledged before a notary public by all parties having
any ownership interest in the land divided and recorded as part of the final binding site
plan.

(2) A certification by a licensed surveyor is required, licensed in the state, that the binding
site plan survey is accurate and conforms to the provisions of these regulations and state
law.

21.80.070 Title report.

All binding site plans shall be accompanied by a title company certification (current within 30
days from filing of the binding site plan) confirming that the title of the lands as described and
shown on the binding site plan are in the name of the owner(s) signing the binding site plan.

21.80.080 Approval procedure.
(1)  Binding site plan approval shall be a Type II review process.

(2)  The director shall review the application and circulate it to other city departments to
determine whether the requirements of this chapter have been met.

(3)  Ifthe director and city engineer determine that the requirements are met, they shall
approve and sign the binding site plan.

(4)  Ifeither the director or the city engineer determine that the requirements have not been
met, the binding site plan shall be returned to the applicant for modification, correction,
or other action as may be required for approval.

(5)  Ifthe conditions have been met, the director and city engineer shall inscribe and execute
their written approval on the face of the binding site plan.

21.80.090 Recording requirements.

(1)  When the city finds that the binding site plan proposed for final approval meets all the
conditions of final approval, then the applicant shall take both original mylar binding site
plan maps to the Island County auditor. One of the originals of said binding site plan
shall be recorded with the Island County auditor. The other will be stamped by the
auditor and forthwith returned to Oak Harbor. In addition, the applicant will furnish the
city with one paper copy of the mylar recorded by the auditor. In addition, one paper
copy shall be furnished by the applicant to the Island County assessor.

(2)  The applicant must provide the city with proof of proper filing and recording before the
binding site plan becomes valid. This proof shall include a certification by the applicant
and the surveyor certifying that the binding site plan has not been altered between the
time it was approved for recordation and the time of actual recordation by the Island
County auditor.

21.80.100 Development requirements.

All development must be in conformance with the recorded binding site plan.
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21.80.110 Standards for review of commercial and industrial binding site plans.
The following standards shall apply to commercial and industrial binding site plans:

M
@)
G

@

)

(6)

™
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Division lines between lots in commercial binding site plans shall be considered lot lines
under Oak Harbor zoning code.

Each such tract or lot created by such binding site plan shall have one designated front lot
line and one rear lot line including those which have no street frontage.

All tracts, parcels and lots created by a binding site plan shall be burdened by an
approved maintenance agreement maintaining access to the various lots, tracts and
parcels and for the cost of maintaining landscaping and other common areas.

When any lot, tract or parcel is created without 30 feet of street frontage, easements shall
be given to the city allowing access for police, fire, public and private utilities along the
access roads to each tract, lot or parcel.

If the city elects, the city shall be granted a power to maintain the access easements and
file liens on the property for collection of the costs incurred in maintaining such way. The
power to maintain such access ways shall impose no duty on the city to maintain the
access way.

The binding site plan shall contain a provision that the owner’s failure to keep the fire
access lanes open and maintained may subject the property to being abated as a nuisance
and the city may terminate occupancy of such properties until the access easement ways
are adequately maintained.

Freestanding signage may be off of the tract, parcel or lot where the business is located as
long as sign requirements are met within the area encompassed by the binding site plan.
Sufficient parking for each use must be located on the lot where the use is located or joint
parking agreements must be recorded by the owners for the area of the binding site plan.
Prior to building permit approval, parking agreements will be reviewed by the director.
Landscaping requirements will be met for each phase of the binding site plan.
Landscaping requirements may be met for an area of one or more lots as long as a joint
maintenance agreement is recorded or included in declaration of covenants

21.80.120 Standards for binding site plans for condominium developments regulated
by Chapter 64.32 and 64.34 RCW.

Development standards for condominiums including residential units or structures shall meet
either the standards set out in subsection (1) or (2) of this section:

(D

@

All lots and development shall meet the minimum requirements of this title as now in
effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback
purposes under the zoning code.

Condominiums may be developed in phases where ownership of the property is unitary

but all structures may not be completed at the same time or differing lenders finance

separate structures or areas of the property. The following conditions shall apply to
phased condominiums:

(@)  All areas not within the building envelope are subject to joint use and are
burdened by a joint obligation to maintain any and all access ways. The city shall
have no obligation to maintain such access ways.

(b)  The city of Oak Harbor shall have an easement for access along and over access
ways and parking areas to allow police, building, fire and utility department
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personnel to inspect and observe such property, buildings and activities on the
property as well as for providing emergency and law enforcement services and
easements for utilities over and under such access ways.

(c) Reciprocal easements for parking shall be provided to all tenants and owners.

(d)  The developer has entered into a development agreement pursuant to Chapter
18.30 for completion of all phases.

(e)  Phase lines must be treated as lot lines for setback purposes under the zoning code
unless the property owner will place a covenant on the binding site plan that the
setback area for built phases, contained in all unbuilt phases, shall become
common areas and owned by the owners of existing units in the built portions of
the condominiwn upon the expiration of the completion schedule described in the
development agreement pursuant to Chapter 18.30.

® All public improvements are guaranteed by bond or other security satisfactory to
the city engineer or his designee.

(g)  All built phases in a condominium binding site plan shall have joint and several
obligation to maintain landscaping through covenants or easements or both to
assure that the responsibility is shared among the various owners.

21.80.130 Performance guarantee requirements.

M

@)

€)
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In lieu of completing the required public improvements prior to approval of the binding
site plan, the applicant may request approval, subject to the approval of a suitable
guarantee. The guarantee must be in a form acceptable to the city and in an amount
commensurate with improvements to be completed. The amount of the guarantee is
established at 100 percent of the cost of the city having to construct the improvements
plus 20 percent for contingency. The guarantee amount will require yearly review by the
city and the applicant will be required to revise the guarantee amount to reflect current
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee
to the city. Also, the guarantee will be restricted as far as the amount of permissible time
m which the improvements must be completed. If not a regular surety bond from an
acceptable state approved surety, the guarantee must be in a form acceptable to the city
attorney.

Guarantee funds will not be released by the city unless approval has been received from
all applicable departments that are responsible for acceptance and/or maintenance of such
improvements. Partial releases will not be allowed.

All improvements begun by the applicant must be completed. Once the applicant has
begun making improvements, the applicant shall not be eligible for submitting a
guarantee to the city to cover the incomplete improvements.

Public improvements must be in place at time of certificate of occupancy or acceptable
assurances for completion with a temporary certificate of occupancy.

21.80.140 Warranty requirements for acceptance of final improvements.

At the time of final acceptance of the improvements, the applicant shall provide to the city a one-
year warranty guarantee at 10 percent of the established final cost of the public and/or off-site
improvements which must be acceptable to the city.

21.80.150 Survey required.
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A survey must be performed for every binding site plan. The survey required must be
conducted by or under the supervision of a Washington State registered land surveyor.
The surveyor shall certify on the binding site plan that it is a true and correct
representation of the lands actually surveyed and the survey was done in accordance with
city and state law.

In all binding site plans, lot corner survey pins must be set before final approval can be
granted.

In all binding site plans, perimeter monuments must be set before final approval can be
granted.

In all binding site plans, control monuments must be set before final acceptance of public
improvements. Performance guarantees must include the installation of all control
monuments. Control monuments must be installed per city design and construction
standards.

In all binding site plans, where final approval is to be granted by the acceptance of a
performance guarantee, lot corner and perimeter monuments must be set. The
performance guarantee must include the resetting of any monument that has been lost
during construction of public improvements

21.80.160 Dedication — Warranty deed.

Any dedication, donation or grant to the City as shown on a binding site plan shall be considered
a statutory warranty deed to the grantee for the use intended. The binding site plan processes of
this chapter shall not be used to create, alter, or eliminate any rights in property arising solely
between private owners of property within the binding site plan. All such private dedications,
donations or grants shall be separately recorded with the county auditor and reference thereto
made on the binding site plan.

21.80.170 Requirements for modification of binding site plan standards.

(1

@
@

As part of the approval of an original binding site plan an applicant may request a
modification of up to five percent from a lot dimensional requirement (setbacks, lot size,
length, width, or lot coverage) of the applicable zoning standards found in Title 19
OHMC so long as the maximum density allowed in the zone is not exceeded.

Such request for modification shall be submitted by the applicant concurrently with the

binding site plan application and considered by the director as a Type I decision.

The modification shall not be granted by the director until the following facts have been

established:

(@)  There are exceptional circumstances of conditions such as: locations of existing
structures, lot configuration, topographic or unique physical features that apply to
the subject property which prohibit the applicant from meeting the standards of
this chapter;

(b)  The authorization of the modification or variation will not be detrimental to the
public welfare or injurious to property in the vicinity or zone in which the
property is located;

(¢) A hardship would be incurred by the applicant if he/she complied with the strict
application of the regulations;

(d  Landscaping requirements are not thereby reduced.
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21.80.180

Alteration or vacation of an approved binding site plan.

The purpose of this section is to provide a process by which changes (alterations or vacations) to
a recorded binding site plan may be considered. Changes processed under this section must be
related to the land division purposes of a binding site plan. Alteration or vacation of all or a
portion of an approved binding site plan may be considered subject to the provisions of this

section.

(1)  Definitions.

(@)

Alteration: for the purposes of this section, an alteration is a change to the
recorded binding site plan map that is related to or consistent with the land
division purposes of this chapter and that generally relates to the items described
in Section 21.80.050(4), (9), (16) or (17). For binding site plans approved prior to
XXX, 2011, alterations may also be considered to the following elements of a
binding site plan: zoning setback lines, building envelopes, parking areas, general
circulation, landscaping areas, proposed use and location of buildings and loading
areas.(b) Vacation: for the purposes of this section, a vacation is the removal
of a property(s) from a binding site plan so that the obligations created under the
binding site plan no longer apply to that property(s). Vacation may apply to a
portion or the entirety of a binding site plan.

(2)  Submittal requirements for alterations and vacations.

(®
()

(©

(d)

Application form. An application shall be submitted on a form provided by the
Director.

Title report. All applications to alter or vacate a binding site plan shall be
accompanied by a title company certification (current within 30 days from filing
of the application) confirming that the title of the lands as described and shown on
the application are in the name of the owner(s) signing the application.

Authority to submit alteration or vacation application. The alteration or vacation
application shall contain the signatures of all those owners of lots who are directly
affected by the proposed alteration or vacation.

The alteration or vacation application for a binding site plan shall contain all
materials required of binding site plan applications as specified in this chapter
unless otherwise waived by the Director.

(3)  Criteria for Review.

(a)
(b)

©

The proposed alteration shall meet the requirements of this Chapter applicable to
the underlying binding site plan.

Any alteration of an approved binding site plan affecting an unexpired
development agreement may, in the discretion of the Director, invalidate the
existing development agreement and require negotiation of a new development
agreement pursuant to Chapter 18.30. The new development agreement shall vest
to the City development regulations in effect at the time the Director has
determined the application for alteration to be technically complete in accordance
with the requirements of Chapter 18.20.

The proposed vacation shall not cause the rematning portions of an approved
binding site plan to fail to meet the requirements of this Chapter. Any non-
conformities created by such a vacation must be remedied prior to final approval
of the vacation. Property within a binding site plan subject to an approved
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vacation shall constitute one lot, and the balance of the approved binding site plan
shall remain as approved.

(4)  Review process. Applications for alteration or vacation of a binding site plan shall be
processed under a Review Process II according to Chapter 18.20.

21.80.190 Appeals to the hearing examiner.

(1) An appeal of the decision relating to the binding site plan shall be made to the hearing
examiner in accordance with the procedures set out in Chapter 18.40..

(2)  The written appeal shall include a detailed explanation stating the reason for the appeal.
The decision of the hearing examiner shall be the final action.

21.80.200 Enforcement.

The auditor shall refuse to accept for recording any binding site plan which does not bear the
verification of approval as defined by this chapter. The city attorney is authorized to prosecute
violation of this chapter and to commence actions to restrain and enjoin a violation of this
chapter and compel compliance with the provisions of this chapter. The costs of such action shall
be taxed against the violator.

Section Two. Severability. If any provision of this Ordinance or its application to any person or
circumstance is held invalid, the remainder of the Ordinance or the application of the provision
to other persons or circumstances is not affected.

Section Three. Effective Date. This Ordinance shall be in full force (5) five days following
publication.

PASSED by the City Council this day of ,2011.

() APPROVED by its Mayor this day of ,2011.

( ) Vetoed
THE CITY OF OAK HARBOR
Mayor

Attest:

City Clerk

Approved as to Form:
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City Attorney

Published;
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PLANNING COMMISSION
REGULAR MEETING

CITY HALL — COUNCIL CHAMBERS
February 22, 2011

ROLL CALL: Present: Bruce Neil, Keith Fakkema, Greg Wasinger, Gerry Oliver and Jeff
Wallin. Absent: Kristi Jensen. Staff Present: Development Services Director,
Steve Powers; Senior Planner Ethan Spoo; and Associate Planner Melissa
Sartorius

Chairman Neil called the meeting to order at 7:30 p.m.

MINUTES: MR. OLIVER MOVED, MR. WALLIN SECONDED, MOTION CARRIED TO
APPROVE THE JANUARY 25, 2011 MINUTES AS PRESENTED.

PUBLIC COMMENT: No comments.

PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE
PLANS (BSP) — Public Hearing (continued)

Mr. Powers presented a revised draft of changes to Chapter 21.80 of the Oak Harbor Municipal
Code which will establish a process for altering previously approved Binding Site Plans. Mr.
Powers explained that this code amendment is a legislative process and will apply to the entire
community for all binding site plans; which is in contrast to a pending application that the
Commission heard about at the first hearing on this matter which is a Quasi Judicial proceeding
on a site specific application. Mr. Powers reminded the Commission that it is not within their
authority to have any action on that pending application so he strongly suggested that public
testimony as well as Planning Commission questions and comments should relate the proposed
code amendment and not to the pending Quasi Judicial proceeding for the Pier Point
Condominium project. Mr. Powers noted that the Hearing Examiner’s decision was appealed on
to Superior Court which is known as a LUPA appeal. There is reference to the LUPA appeal in
two additional comment letters beyond those found in the agenda packet. The two additional
letters were received today and copies were provided to the Planning Commission and read by
the Commission at the pre-meeting. The letters came from Mr. Robert Severns and from Ms.
Sue Karahalios on behalf of the Pier Point Condominium Association. Both Mr. Severns and
Ms. Karahalios suggested that this agenda item should be continued until the completion of the
LUPA appeal. That suggestion was also found in Mr. Massey’s letter which was part of the
agenda packet.

Mr. Powers reminded the Commission of public comment taken at the Planning Commission’s
January meeting which were of two viewpoints. One viewpoint supported an amendment
approach that required all property owners to sign an application for alteration or vacation of a
BSP. The other supported an approach that would only require signatures from only those
owners seeking the alteration. That input is addressed in the staff report.

Mr. Powers reported that staff utilized Municipal Research and Service Center (MRSC) website.
MRSC is a resource for cities and counties regarding local governmental issues. Staff looked at
59 other communities that have their codes posted on the MRSC web site. Of those 59
communities 48 have an alteration process and of that 39 (81%) require signatures of all
property owners. Mr. Powers noted most of those jurisdictions have code language stating that
the same process shall be used for alterations as for submitting the original binding site plan
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application. Their code doesn’t specifically address the application rather it seems to be a more
broad statement that a particular city is going to use the same process.

Mr. Powers also noted that the agenda packet contains a map showing all the binding site plans
in the City. There are 13 BSPs in the City boundaries, ten of which are commercial/industrial
BSPs and three of which are residential condominiums. Only one BSP within the city has a
construction schedule associated with it.

Mr. Powers reviewed the Topics for Consideration section of the staff report as follows:

e The City must have an alteration or vacation process.

e Submittal of an application is the beginning, not the end, of the process. In other words it
allows the process to start. It's a Type Il process (an administrative decision, requiring
notice to the general public and property owners within 300 feet). This administrative
decision is appealable to the City’s Hearing Examiner.

e Varying property owner interests. At issue is whether a single property owner, or group
of property owners, should be able to submit an application for a binding site plan
alteration without first securing the permission (in the form of signatures on the
application) from all property owners within the BSP.

e A BSP is a method of dividing land (public versus private interests). It is the staff's belief
that the City should not be adjudicating private interest issues, but should focus on
issues clearly in the public interest.

o Research findings. It is unclear from the research whether or not requiring all property
owners within a BSP to sign led to problems. The cities that were looked at should not
necessarily be looked at as directly applicable models of the City of Oak Harbor. Staff
research also shows that the City has relatively few BSPs and most of the BSPs are
commercial or industrial. Staff recommends creating a process that will work with
existing and future BSPs.

Mr. Powers summarized the second draft of the code as follows:

e Limit what is recorded on BSP map documents to those items which pertain directly to
land division; primary lots and their dimensions, rights-of-way, easements (access,
parking, open space, etc.), and public utilities (sewer, water, storm).

The City will only accept alterations that pertain to the public interest.

e Alteration applications may be submitted by only those property owners who are directly

affected.

Mr. Powers concluded by recommending that the Planning Commission take testimony, close
the public hearing and recommend approval of the draft code to the City Council.

Discussion

Commissioners asked what is considered an “affected owner” and to give an example of what
would not be in the public interest. Mr. Powers said an affected owner is one who either wants
to change something on their property or would be affected by a change to an easement,
access or utility or their property would be affected as the result of change on the other piece of
property. An example of what would not be considered in the public interest is the color of the
building (absent any City code that dictates color of buildings) but there could be a private
agreement about building color between lot owners within the BSP.

Mr. Powers directed attention to Section 21.80.180 (1) (a) which describes generally which
elements of a BSP that can be altered after adoption of the proposed changes. This section
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also acknowledges that there is a body of BSP’s approved prior to the date of adoption of the
proposed changes. This section also provides a list of additional elements that may be altered
for those BSP’s approved before the proposed changes are adopted because those elements
were previously required on the BSP.

Mr. Powers added that the elements that are no longer required on the BSP are still required
under the site plan process and all new construction requires a site plan. The key difference is
that the site plan is not recorded but it also doesn't divide the land, the binding site plan is a
mechanism to subdivide property. So what staff is suggesting is that the City should keep BSPs
as simple as possible and show only those things which are related to the land division and not
those items that are related to the zoning code.

Commissioners asked what the difference was between a Type | and a Type Il application. Mr.
Powers explained that the Type | doesn’t require any general notice to the public. A Type I
application requires notice of application in the newspaper, posting the property and letters to
property owners within 300 feet. Both processes are appealable to the Hearing Examiner.

Commissioners asked for a comparison of the process for a BSP versus a short plat or a long
plat from a customer’s standpoint; is it simpler, easier or a shorter process? Mr. Powers said
that the process is not necessarily simpler or shorter. The BSP can only be used for
commercial/industrial or residential if it is a condominium project. A BSP cannot be used for a
traditional single-family neighborhood, that process is a regular subdivision which is often called
a long plat. The long plat process is typically a year or so depending applicant and on the city’s
workload. A short plat can only be used to create up to nine lots and can take less time
because there aren’t as many steps involved. The BSP can be a relatively quick process but
can also be lengthy due to how difficult it is to design and construct the utilities.

Chairman Neil asked if there was additional public comment and reminded speakers that
testimony should be confined to new information and concentrated on the material presented at
this meeting.

Sue Karahalios (1085 SE Regatta Drive #B101) spoke on behalf of Mr. Bob Severns and Mrs.
Rhonda Severns who asked her to extend their apologies for not being able to attend tonight’s
meeting. Ms. Karahalios said that the Severn’s asked her to reiterate that they are asking that
this hearing be continued due to the pending LUPA appeal. Ms. Karahalios said she agreed
with the Severn’s as did the majority of members of the Pier Point Condominium Association.
She pointed out that the City is named first in the LUPA appeal and then the others are listed.
Ms. Karahalios also said that the term “affected property owners” should be clearly defined.

Mr. Neil asked Ms. Karahalios what the LUPA appeal which is a judicial process between two
parties on a land use issue has to do with what the City is trying to do with the BSP amendment
which is to establish, through the legislative process, a method to alter a BSP. Ms. Karahalios
said that the City is a party to the appeal and one of the issues is the request to alter and or use
the vacation process that the original BSP was predicated on.

Bill Massey (41 NE Midway Blvd.) said that he sent his letter prior to receiving the current
recommendation from City staff. In his letter he stated that it might be instructive to wait and
see want the Superior Court case brought to help the City develop their ordinance. Since he
has seen the current proposed ordinance he didn’t think it was 100% as good as it could be
structured but believed that the process has lead to a reasonable approach to alterations for
BSP’s particularly for commercial BSP’s which he also has an interest in. He recommended the
Planning Commission
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Planning Commission go ahead and send it to the City Council for approval. Mr. Massey
indicated that he wasn’t completely convinced that a change was needed to the ordinance but
since something that is reasonable has been achieved he supported moving it forward.

Mr. Massey also stated that he believed that the ordinance addresses all the things that are in
the public interest. The LUPA hearing is really a civil matter which is different than what the City
is proposing which is a legislative matter.

Sue Karahalios (1085 SE Regatta Drive #B101) reiterated that there is a need to define
“affected parties”.

Chairman Neil closed the public hearing.

Discussion

Commissioners asked for staff's opinion on the LUPA appeal and the legislative process for the
BSP code amendment. Mr. Powers reiterated that the two processes were separate issues.
Staff saw no reason why continuance is necessary due of the pending LUPA appeal. The idea
is to put into place a process that would be utilized to accept and process requests to alter
BSP’s. The process would be used for all BSP’s. The LUPA action is a specific action which is
related to a single application. When looking at the issues and the form of the LUPA appeal
staff sees nothing that would come out of it that would tell us what should be in this legislative
process in terms of how an application for alteration should be processed. It is also important to
have a procedure in place when and if we get another application to amend any given BSP. ltis
better to have it in place sooner rather than later.

There was lengthy discussion about defining “directly affected parties”. Some Commissioners
liked the idea of compiling a list of what is considered a “directly affected party”. Others
Commissioners were concerned about leaving something off that list because something could
be presented which is outside of that list then you are stuck as to what to do. Mr. Powers
explained that “affected property owners” may mean different things under different
circumstances but it is staff's job to read the code and to determine how that code may apply,
but most importantly if someone thinks staff has done their job wrong there is an avenue to have
staff's decision reviewed through the Hearing Examiner. Mr. Powers said that staff is
comfortable with the language because we think we can figure out how to apply the code in the
variety of situations that may come up.

Commissioners expressed concern about being fair to all parties whether it is a matter of all
parties except one agreeing to sign an alteration application therefore stopping the application
or whether the majority forced their will on the minority who disagree with the alteration. There
was also the view that “binding” means “binding” unless 100% of the owners agree.
Commissioners agreed that distinguishing between public and private was a good idea.

Mr. Powers explained that staff is trying to create a process that is fair and at least lets the
process start. If there is a party that simply refuses to sign; that means that the process doesn’t
even get started. The request doesn't get considered because it can’t even get in the door. Mr.
Powers said that from staff's perspective that is fundamentally unfair. Mr. Powers also
addressed the notion that “binding” means “binding” by using the final plat process as an
example of how the State allows for a recorded document to be changed with only the
signatures of the majority of the lots that are proposed to be altered.
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Commissioners asked if there were any binding site plans that have been changed in the past
and if 100% of the owners had to sign. Mr. Powers said that the City utilized the language on
modification which exists today in the code to take in alteration applications for the Acorn Plaza
BSP, Bayview Plaza Phase Il BSP and the Oak Tree Village BSP. Only the applicant signed
the application and public notice was give as required for BSPs. The old code language is
confusing and doesn't clearly give application procedures.

Commissioners asked if the limitation of what can appear on BSPs is consistent with other
jurisdictions. Mr. Powers said that he couldn’t say whether that the language was consistent
with other jurisdictions but that staff concluded that having things on the BSP that are
extraneous to land division doesn’t help so that is why staff is tailoring the code to our
community’s experience.

Commissioners also raised the fact that parties not considered to be affected have ample
opportunity to get involved in the public process and to give public testimony and also have the
opportunity to appeal with the Hearing Examiner.

Commissioners asked what it means when a binding site plan expires. Mr. Powers said it is
important to remember that there is exactly one BSP that falls into that category. The remedy for
that into the future is to not put the schedule on the BSP. The schedule can be addressed in
the development agreement which will typically includes a timeline and language that says what
happens if performances aren’t reached within that timeline.

ACTION: MR. WASINGER MOVED, MR. OLIVER SECONDED, MOTION CARRIED TO
CLOSE THE PUBLIC HEARING REGARDING THE PROPOSED CHANGES
TO OAK HARBOR MUNICIPLE CODE PERTAINING TO BINDING SITE
PLANS.

MOTION: MR. OLIVER MOVED TO ADD VERBAGE TO 21.80.180(2)(c) THAT MORE
CLEARLY DEFINES “AFFECTED PARTIES”, MR. FAKKEMA SECONDED
THE MOTION.

Discussion
Mr. Fakkema said that he thought that it was almost impossible make a complete list and that it
is very subjective.

Mr. Wasinger reminded Commissioner’s that there is more than one way for people to have
their voices heard. Making a list doesn’t work as well because something is always forgotten
and anything that falls outside of that list still has to be dealt with.

VOTE: MOTION FAILED BY A VOTE OF 1 IN FAVOR AND 3 OPPOSED.

Mr. Powers asked the Commission to consider the definition of alteration in Section 21.80.180
(1) (a) which is a change that generally relates to the items that are described in Section
21.80.050(4), (9), (16) or (17). Mr. Powers said that (4) addresses boundary lines, driveways,
streets, easements and property lines, (9) is location, dimensions and purpose of any
easements, noting if the easements are private or public; (16) is utilities; and (17) is other
restriction and requirements as deemed necessary by the City. So if staff has defined alteration
to mean changing a particular group of things which are shown on BSP. What the Commission
has been wrestling with is to be sure that easements that might apply to a particular property
onto another property would be captured in that definition. Now the code says who has to sign
Planning Commission
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the application but that link goes back to how we define alteration. The answer to the question
may be to take both of those together and staff will have a clear direction as to what we should
be looking at when we determine what the appropriate signhatures are.

MOTION: MR. FAKKEMA MOVED, MR. WASINGER SECONDED, A MOTION TO
RECOMMEND APPROVAL TO CITY COUNCIL OF THE AMENDMENTS TO
CHAPTER 21.80 OHMC (“BINDING SITE PLANS”) AS DRAFTED.

Mr. Fakkema asked staff to let the City Council know that the Planning Commission struggled
with the amendments. Mr. Powers said the minutes from each of the Planning Commission’s
meetings on the subject would be provided to the Council.

VOTE: MOTION CARRIED BY A VOTE OF 3 IN FAVOR AND 1 OPPOSED.

Mr. Powers noted that the next steps will be a brief to the Governmental Services Standing
Committee. Then the item will be placed on the City Council’'s pending agenda and scheduled
for the City Council’s public hearing. Both meetings are opened to the public.

LOW IMPACT DEVELOPMENT (LID) CODE UPDATE PROJECT - Public Hearing
Due to the late hour the Planning Commission opted to hear the staff presentation at the March
22, 2011 Planning Commission meeting and to open the public hearing at this time.

Mr. Neil opened the public hearing.

Bill Massey (41 NE Midway Blvd.) said that he was generally in support of the proposed
changes. He asked staff to take a closer look at 19.44.105 (2) (a). Mr. Massey shared his
company’s experience with parking areas using pervious pavement. He found that over a
period of time the pavers didn’t work because of the combination of oil and siltation. Mr.
Massey said that if the surfaces were not maintained absolutely perfectly they plugged up and
there was standing water. Mr. Massey recommended that staff look at other options rather than
requiring one approach. He suggested allowing landscape areas, where soil conditions make
infiltration feasible, to substitute for 20% landscaping requirement. Mr. Massey noted that there
was a proliferation of stormwater retention ponds that are not always maintained and working.
He said that the City can't police them as well as they should and it takes a lot of money to
police them. In that case he recommended a regional approach to stormwater retention and
collection. He thought that the pervious surface he described earlier would add to the problem.

ACTION: MR. WALLIN MOVED, MR. OLIVER SECONDED, MOTION CARRIED TO
CONTINUE THE LOW IMPACT DEVELOPMENT (LID) CODE UPDATE
PUBLIC HEARING TO MARCH 22, 2011.

ADJOURN: 8:55 p.m.

Planning Commission
February 22, 2011
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. Date: August 27, 2013
Clty of Oak Harbor Subject:  Binding Site Plan Code

Planning Commission Report Amendments: Informational
Briefing

FROM: Steve Powers, Development Services Director F "’E

PURPOSE
This report presents materials refated to a pending code amendment: the binding site plan (BSP)

code amendment. Staff will brief the Planning Commission on the status of this code
amendment. This item is for information only. No action is required by the Planning
Commission,

BACKGROUND

State law provides for the BSP process as an alternative means of subdividing property. This
method is typically used in commercial shopping centers, industrial parks and residential
condominiums where individual ownership of specific buildings or spaces is desired and where
common ownership of other facilities is appropriate (e.g. driveways, parking spaces, landscaping,

and stormwater facilities).

Oak Harbor Municipal Code Chapter 21.80 is devoted to binding site plans. A review of the
existing language found that it did not specifically or adequately address a process for the
alteration or vacation of previously approved BSPs. Staff notes this review was the result of a
past application seeking to alter a previously approved binding site plan.

The history of this project is lengthy and cannot reasonably be summarized in a few sentences.
However, the following abbreviated project timeline and summary is shown below:

o Staff worked with the Planning Commission in late-2010 and early-2011 to identify
necessary revisions to the existing code.

e The Planning Commission conducted the required public hearing over three meeting
dates and accepted testimony from the public and from staff.

e On February 22, 2011 the Commission forwarded a recommendation of approval of the
draft code to the City Council.

e Work on the project was suspended shonly after that lime pending the resolution of a land
use application appeal. Final action on the appeal occurred in June 2012,

e City Council was briefed on this project at their May 29, 2013 workshop.

e The code amendment was tentatively scheduled for the June 18, 2013 City Council

PAPlanCom\PC13408-27-13\BSP code PC brief.doc
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meeting. The item was not included as part of the final agenda for that meeting and a
new date for Council consideration has not yet been selected.

» As aresult of the workshop briefing, the Mayor requested staff brief the Planning
Commission on the status of the project.

The materials attached to this report are the same ones provided to the City Council for their
workshop. In addition, staff has included a citizen letter submitted to the Mayor and City
Council after that workshop and the City’s response to that letter.

RECOMMENDATION
Action by the Planning Commisston is not required since the Commission has already made a
recommendation on this matter.

ATTACHMENTS
¢ City Council workshop materials from May 29, 2013
e Letter from Ms. Sue Karahalios to the Mayor and City Council dated June 11, 2013
e Letter from Mayor Dudley to Ms. Karahalios dated July 16, 2013
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City Council
Workshop Materials

from May 29, 2013
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ated thereby or where no lot is reduced in sige
below the minimum square foolage and g
frontage required by the applicable zonin

line adjustmen
‘The subdivider shall the approved short plat
and/or boundary ling#djustment and shall furnish
the city with oge#permanent reproducible copy,
mylar or bettgquality, of the short plat or bound-
ary linc g#fustment including all recording data
within 0 days aficr approval by the director or the
apgp@val shalil be deemed null and void. (Ord. 1568
0. 2010).
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ATTACHMENT 1

21.80.020

Chapter 21.80
BENDING SITE PLANS

Sections:

21.80.005
21.80.010
21.80.020
21.80.025
21.80.030
21.80.040
21.80.050
21.80.060

Title.

Binding site plans allowed,

Diviston of property.

Condominium binding site plan.
Effect.

Application.

Procedure upon application,
Requiremients for a binding site plan
map.

Certifications required.

Title report.

Survey required.

Approval procedure.

Recording requirements.
Development requircments.
Standards for review ol commercial
binding site plan.

Standards for binding sitc plans for
condominium developments regulated
by Chapter 64.32 RCW.

Performance guaranice requiretnents.
Warranty requircments for acceptance
of final improvements.

Survey required.

Dedication —~ Warranty decd.
Modification.

Appeals to the hearing examiner.
Enforcement.

21.80.070
21.80.080
21.80.090
21.80.100
21.80.110
21.80.120
21.80.130

21.8(:.140

21.80.150
21.80.160

21.80.170
21.80.180
21.80.200
21.80.300
21.80.400

21.80.005 Title.
This chapter shall be entitted “Binding Sitc

Plans.” (Ord. 1568 § 10, 2010).

21.80.010 Binding site plans allowed.

It is provided that, as an altcrnative to subdivi-
sion or short subdivision requircments under this
title, divisions of land may bc complcted by bind-
ing sitc plans for classes of property specified in
OHMC 21.80.020(1) through (4). (Oxd. 1568 § 10,
2010).

21.80.020 Division of property.

Division of property by binding site plans may
onty be used for the following:

(1) Divisions of land into lots classified for
industrial or commercial usc;

{2} A division for the purpose of lease when no
residential structure other than mobile homes or
travel trailers are permitted to be placed upon the
land so long as the site plan complics with all appli-
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21.80.025

cable mobile home park regulations and the zoning
code;

{3) A division made Tor the purpose of alter-
ation by adjusting boundary lincs, between platied
or unplatted lots or both, which does not create any
additional lat, tract, parcel, sile, or division nor cre-
ate any lot which contains insufficient arca and
dimension to meet minimum  requirements  for
width and area for a building sile; and

(4) A division of land subject to Chaplter 64.32
RCW as now in effeet or herealter amended so
long as the sitc plan complies with the standards for
condominium division under O1IMC 21.80.140.
(Ord. 1568 § 10, 2010),

21.80.025 Condominium binding site plan.

Divisions of tand into lots or tracts il:

(1) A binding sitc plan may bc used to divide
property without procecding through division by
subdivision or short subdivision when the land or a
portion of it is subjcct to cither Chapicr 64.32 or
64.34 RCW when the following conditions arc
met;

(a) The improvemenls constructed or to be
constructed thercon arc required by the provisions
of the binding sitc plan to be included in onc or
more condominiums or owned by an association or
other legal entity in which the owners of units
therein or their owners” associations have a mem-
bership or other lcgai or beneficial interest;

(b) The city has approved a binding site plan
for all such land;

(c) Such approved binding sitc plan is
recorded in the county or countics in which such
land is located; and

(d) The binding sitc plan contains thereon
the following statcment:

All development and use of the land de-
scribed herein shall be in accordance with
this binding site plan, as it may be amend-
ed with the approval of the city, town, or
county having jurisdiction over the devel-
opment of such land, and in accordance
with such other governmental permits, ap-
provals, regulations, requirements, and re-
strictions that may be imposed upon such
fand and the development and use thereof.
Upon completion, the improvements on
the land shall be included in one (1) or
more condominiums or owned by an asso-
ciation or other legal entity in which the
owners of units therein or their owners’ as-
sociations have a membership or other le-
gal or beneficiai interest. This binding site

{Revised 10/10) 21-32
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plan shall be binding upon all now or here-
after having any interest in the land de-
scribed herein.

{2) The binding sitc plan may, but nced not,
depict or describe the boundarics ol the lots or
tracts resulting, from subjccting a portion of the
fand to cither Chapter 64.32 or 64.34 RCW.

{3) The binding site plan for condominiums
shall be deemed approved if:

(a) Done in conncction with the [inal
approval ol a subdivision plan or planncd unit
development with respeet to ali of such lands;

(b) Donc in conneclion with the issuance of
a building permit or final cerlificate of occupancy.
(Ord. 1568 § 10, 2010).

21.80.030 Effect.

Upon approval and rcecording of a binding site
plan, any and ali sale or leases of lots within the
property covered by the site plan shall be in accor-
dance with the binding siie plan. Such lot lines as
arc shown on the binding site plan shall be lot lines
for setback purposecs under the zoning code in
clfect at the time the issue of setbacks is to be
determined. (Ord. 1568 § 10, 2010).

21.80.840 Application.

An applicant for site plan approval under Chap-
ter 19.48 OHMC may at the time of application for
sitc plan rcview also request that the site plan be
processed as a binding site plan to allow the divi-
sion of property into scparatc tracts, lois or parcels.
(Ord. 1568 § 10, 2010).

22.80.050 Procedure upon application.

At thc samc timc or after obtaining site plan
approval, the applicant shall submit a preliminary
binding sitc map meeting thc requirements of this
chaptcr and the standards for development as sct
out in Chapter 21.50 OHMC. {Ord. 1568 § 10,
2010).

21.80.060 Requirements for a binding site plan
map.

The applicant shall submit two exact duplicate
binding site plan maps mceting the following
requirements. The final binding site plan shall be
drawn on mylar drafting film having dimensions of
18 inches by 24 inches and must include the fol-
lowing:

(1) The name of the binding site plan;

(2) Legal description of the entirc parccl;

(3) The date, scale and north artow;

(4) Boundary lines, right-of-way for streets,
casemcnts and property lines of lots and other sites

24
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with accurate bearings, dimensions or angles and
ares, and of all curve data;

(5) Names and right-of-way widths of all
strects within the parcel and immediately adjacent
fo the parcel. Street names shall be consistent with
the names of cxisting adjacent streets;

{6) Number of cach lot and cach block;

{7) Reference to covenants, joind use, access
casements, or other agreements cither to be [iled
separately or on the binding site plan must be ref-
creneed on the binding site plan;

(8) Zoning scthack lines and building cnvelope
sites where apphcable;

(9) Location, dimensions and purpose of any
casements, noting if the casements are privaie or
public;

(10) Location and description of monumcnis
and all lot corners set and found;

{i1) Datum clevations and primary controi
points approved by the cngincering department.
Deseriptions and tics to all control points shali be
shown with dimensions, angles, and beanngs;

(12) A dedicatory statemeni acknowledging
public and private dedications and grants;

(13) Parking arcas, general circulation, and
landseaping arca where applicable;

{14) Proposcd usc and location of building with
dimensions where applicablc;

(15) Loading arcas where applicablc;

(16) Utilitics; and

(17) Other restriction and requircments as
deemed necessary by the city. (Ord. 1568 § 10,
2010).

21.80.070 Certifications required.

(1) A certificate is required giving a full and
correct deseription of all lands divided as they
appcar on the binding site plan, including a state-
ment that the division has been made with the free
conscnt and in accordance with the desires of the
owners. If the binding site plan is subject to a ded-
ication, the ccrlificatc or a separatc written instru-
ment shall also contain the dedication of all streets
and other areas to the public, to an individual or
individuals, rcligious socicty or socicties or to any
corporation, public or private as shown on the
binding sitc plan and a waiver of all claims for
damages against any governmental authority
which may be occasioned to the adjacent land by
the cstablished construction, drainage and mainte-
nancc of the road, The certificate or instrument of
dedication shall be signed and acknowiedged
beforc a notary public by all partics having any
ownership interest in the land divided and recorded
as part of the final binding site plan.

i
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{2) A cerlification by a hcensed surveyor s
required, licensed in the state, that the binding site
plan survey is accurate and conforms to the pravi-
sions of these regulations and state law. {Ord. 1568
§ 10, 2000).

21.80.08¢ Title report.

Al binding site plans shall be accompanicd by a
title company certification {(current within 30 days
from filing of the binding sitc plan) confirming that
the titic of the lands as described and shown on the
binding sitc plan arc in the name of the owner(s)
signing the binding site plan. (Ord. 1568 § 10,
2010).

21.80.09¢ Survey required.

A survey must be performed for cvery binding
sitc plan by or under the supervision of a state of
Washinglon registered land surveyor. {(Ord. 1568
§10,2010).

21.80.106 Approval procedure.

(1)} Binding site plan approval shall be a Type [1
revicw process.

(2) As part of or after sitc plan revicw as pro-
vided under OHMC Title 19, applicants for final
binding site plan approval shall [ilc the required
documents meeting all the requirements of this
chapter with the devclopment services department.

(3) The director shall review the final binding
sitc plan and circulate it to other city departments
to determinc whether the requircments of this
chapler and preliminary approval have been met.

(4} If the director and city enginecr determine
that the requirements are mct, they shail approve
and sign the binding site plan.

(5) If either the dircctor or the city cngincer
determine that the requirements have not becn met,
the final binding site plan shall be rcturncd to the
applicant for modification, correction, or other
action as may bc required for approval.

(6) ifthe conditions have been met, the director
and city engincer shall inscribe and exccute their
written approval on the face of the binding site
plan. (Ord. 1568 § 10, 2010).

21.86.110 Recording requirements.

(1) When the city finds that the binding sitc
plan proposed for final approval meets all the con-
ditions of final approval, then the applicant shall
take both original mylar binding sitc plan maps to
the Island County auditor. Onc of the originals of
said binding site plan shall be recorded with the
Island County auditor. The other will be stamped
by the auditor and forthwith rcturned to Qak Har-
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21.80.120

bor. In addition, the applicant will furnish the city
with one paper copy of the mylar recorded by the
auditor. In addition, one paper copy shall be fur-
nished by the applicant to the Island County asscs-
50T,

{2) The applicant must provide the city with
prool of proper filing and recording before the
binding sitc plan becomes valid. This proof shall
include a certification by the applicant and the sur-
veyor certifying that the binding sile plan has not
been altered between the time it was approved lor
recordation and the time of actual rccordation by
the Island County auditor, (Ord. 1568 § 10, 2010).

28.80.120 Development requirements.

All development must be in conformance with
the recorded binding stte plan. (Ord. 1568 § 10,
2010).

21.80.130 Standards for revicw of commercial
binding site plan,

The lollowing standards shail appiy to commer-
cial binding sitc plans:

(1) Division lincs between lots in commercial
binding site plans shall be considered lot lines
under Oak Harbor zoning codc.

(2) Each such tract or lot crcated by such bind-
ing sitc plan shall have onc designated {ront lot linc
and one rear lot line including those which have no
street fronlage.

(3) All tracts, parccls and lots created by a bind-
ing sitc plan shall be burdened by an approved
maintenance agreement maintaining aceess to the
various lots, tracts and parcels and for the cost of
maintaining landscaping and other common areas.

(4) When any lot, tract or parccl is created with-
out 30 feet of street fronlage, cascments shall be
given to the city allowing access for police, fire,
public and private utilitics along the access roads to
cach tract, lot or parcel.

(5) If the city elects, the city shall be granted a
power to maintain the acccss casements and file
liens on the property for collection of the costs
incurred in maintaining such way. The power to
maintain such access ways shall impose no duty on
the city to maintain the access way.,

(6) The binding site plan shail contain a provi-
sion that thc owner’s failure to kecp the firc access
lancs open and maintained may subject the prop-
erty to being abated as a nuisance and the city may
tenminate occupancy of such propertics until the
access easement ways are adequately maintained.

(7) Freestanding signage may be off of the
tract, parcel or lot where the business is located as
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long as sign requirements are med within the arca
encompassed by the binding site plan.

(§) Sufficient parking for cach usc must be
located on the lot where the use is located or joint
parking agreements must be recorded by the own-
ers for the arca of the binding site plan. Prior to
building permit approval, parking agreements will
be reviewed by the director.

(9) Landscaping requircments will be met for
cach phasc ol the binding sitc plan. Landscaping
requirements may be met for an arca of anc or more
fots as long as a joint maintcnance agrecment is
recorded or included in declaration of covenants.
{(Ord. 1568 § 10, 2010).

21.80.140 Standards for binding site plans for
condominium developments
regulated by Chapter 64.32 RCW.

Dcvclopment  standards for condominiums
including residential units or structurcs sball mect
cither the standards st out in subscction (1) or (2)
of this scclion:

(1) All lots and devclopment shall mect the
minimum requirements of this title as now in cffect
or hercafter amcnded. Phase or lot lines shall be
used as lot lines [or sciback purposes under the
zoning code.

(2) Condominiums may be developed in phases
where ownership of the property is unitary but all
structurcs may not be completed at the same time
or differing lenders finance separatc structurcs or
arcas of thc property. The following conditions
shall apply to phased condominiums:

(a) All arcas not within the building enve-
lope are subject to joint use and are burdcned by a
joint obligation to mainlain any and all access
ways. The city shail have no obligation to maintain
such access ways.

(b) The city of Oak Harbor shall have an
cascment for access along and over access ways
and parking areas to allow police, building, fire and
utility department personnel to inspect and observe
such property, buildings and activities on the prop-
erty as well as for providing emergency and law
enforcement services and easements for utilities
over and under such access ways.,

(c) Reciprocal eascments for parking shali
be provided to all tcnants and owners.

(d) The developer has submitted a binding
schedule for completion of all phases.

(e) Phase lines must be treated as Iot lines
for setback purposes under the zoning code uniess
the property owner will place a covenant on the
binding site plan that the sctback area for built
phases, contained in all unbuilt phases, shall
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become contmon arcas and owned by {he owners
of existing unils in the buill portions of the condo-
mintum upon the exptration of the completion
schedule descrtbed in this subsection (2).

(N All public improvements are guarairiced
by bond or other security satisfactory to the city
engincer or his designee,

(g} Al built phases m a condominium bind-
ing site plan shall have joint and several obligation
to maintain landscaping through covenants or case-
ments or both (o assure thut the responsibility is
shared among the various owners. (Ord. 1568 § 10,
2004,

21.80.15¢ Performance guarantee
requirements.

(1} In licu of completing the required public
improvements prior to approval of the binding site
plan, the applicant may request inal approval, sub-
ject lo the approval of a suitable guarantee. The
guarantce must be in a form acceplable to the city
and in an amount commensurate with improve-
ments o be completed. The amount of the guaran-
lce is cstablished at 100 percent of the cost of the
city having to construct the improvements plus 20
percent for contingency. The guarantce amount
will require yearly review by the city and the appli-
cant will be required lo revise the guarantee
amount to rellect current inflation rate. Based on
the revised amount, the applicant will resubmit
suitable guarantee to the city. Also, the guarantce
will be restricted as far as the amount of permissi-
blc time in which the improvements must be com-
pleted. If nol a rcgular surety bond from an
acccptable statc-approved surety, the guarantce
must be in a form acceptable to the cily attomey.,

(2) Guarantce funds will not be released by the
city unless approval has becn reccived from all
applicable departments that arc responsible for
acceptance and/or maintcnance of such improve-
ments. Partial rclcases will not be allowed.

(3) All improvements begun by the applicant
must be completed. Once the applicant has begun
making improvements, the applicant shall not be
eligible for submitting a guarantee to the city to
cover the incomplete improvements.

(4) Public improvements must be in place at
time of certificate of occupancy or acceptable
assurances for completion with a temporary certif-
icatc of occupancy. (Ord. 1568 § 10, 2010).

21.80.160 Warranty requirements for
acceptance of final improvements.
At the time of final acceptance of the improve-
ments, the applicant shall provide to the city a one-
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21.80.200

year wartanty guaranice at 10 percent of the eslab-
lished linal cost of the public and/or olf-site
improvements which must be acceptable to the
city. (Ord. 1568 § 10, 2010).

21.80.170 Survey required.

{1} The survey required must be conducted by
or under the supervision of a Washington Stale reg-
istercd land surveyor, The surveyor shall certify on
the binding site plan that it is a truc and correct rep-
resentation ol the lands actually surveyed and the
survey was done in accordance with eity and state
law,

(2) In all binding site plans, lot comer survey
pins must be sct before final approval can be
granted.

(3) In alt binding site plans, perimetcr monu-
ments must be sct belore final approval can be
grantcd.

(4) In alt binding sitc plans, control monuments
must bc sct before [inal acceplance of public
improvements, Performance guarantees musl
include the installation of all control monuments.
Control monuments must be installed in accor-
dance with city design and construction standards.

(5) In all binding siic plans, where [inal
approval is to be granted by the aceeptance of a
performance guarantee, lot comer and perimeter
monuments must be set, The performance guaran-
tce must include the resetting of any monument
that has been lost during construction of public
improvements. (Ord. 1568 § 10, 2010).

21.80.180 Dedication — Warranty deed.

Any dcdication, donation or grant as shown on a
binding site plan shall be considered a statutory
warranty deed to the grantee for the usc intended.
(Ord. 1568 § 10, 20i0).

21.80.200 Modification.

(1) Any applicant can request and make appli-
cation to the city requesting a modification of up to
five percent from a requircment of OHMC
21.80.130 or 21.80.140 or OHMC Title 19.

(2) Such request for modification shall be con-
sidercd by the director as an administrative deci-
sion.

(3) The modification shall not be granted by the
director unti} the following facts have been eslab-
lished:

(a) There are exceptional circumstances or
conditions such as: locations of existing structures,
lot configuration, topographic or unique physical
features that apply to the subject property which
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21.80.300

prohtbit the applicant [rom meeting the standards
of this chaplter;

{b} The authorization of the modilication or
vartation will not be detrimental o the public wel-
{arc or imjurious to property in the vicinity or zonc
in which the propenty is located;

(¢} A hardship would be incurred by the
applicant il he/she complied with the strict applica-
tion ol the regulations;

(d) Landscaping requirements ar¢  not
thereby reduced. (Ord. 1568 § 10, 2010).

21.80.360 Appeals to the hearing cxaminer.

(1) An appeal of the decision relating o the
binding site plan shall be made to the hearing
cxaminer.

(2) The wnitten appeal shall include a detailed
cxplanation stating the reason for the appcal. The
deeision of the hearing examiner shalt be the final
action. (Ord. 1568 § 10, 2010).

21.80.400 Enforcement.

The auditor shall refusc lo accept for recording
any binding site plan which docs not bear the veri-
fication of approval as defincd by this chapter. The
city altorney is authorized 1o prosccute violation of
this chapter and to commence actions Lo restrain
and cnjoin a violation of this chapter and compel
compliance with thc provisions of this chaptcr. The
cosls of such action shall be taxed against the vio-
lator. (Ord. 1568 § 10, 2010).

(Revised 10/10) 21-36
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Chapter 21.9¢

PENALTY

Scelions:
21.90.010 Violation - Nuisance declagfd.
21.90.020 Penally.

21.90.030 Provisions not cxclustve

21.90.010 Violation — Nuisancy/declared,

Any violation of the provisins of this chapter
constitutes a public nuisancgfwhich the city can
abate by an action in 1sland £ounty supcerior courl.
The cost of such action shéill be taxed against the
violator. (Ord. 1568 § 11£2010).

20.90.02¢ Penalty.

(1} Any knowingfor intentional violation of any
provision of this tijfc shall be a gross misdemeanor
punishablc by a finc of up to $5,000 or a jail scn-
tence of one yedr in jail or both such fine and jail
time.

(2) Any glher violation of this title shall be a
civil infraflion with a maximum pcnally of
$250.00. ¢Ord. 1568 § 11, 2010).

21.90.060 Provisions not exclusive,

Peflalty and cnforcement provisions in this
chagfler arc not cxclusive and the city may pursuc
remedy or reliel authorized by law or cquity.
rd. 1568 § 11,2010).
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Lois Lewis - respondent

¢/o Pier Point Condominium Association
PO Box 144

Oak Harbor, WA 98277

Robert Severns - respondent

Pier Point Condominiums, Unit C-201
1085 SE Regatia

Qak Harbor, WA 98277

Exhibits:
1 Appellant’s Opening Brief, dated December 21,2010, prepared by C. Thomas Moser,
Attomney for the Appellant, with attachments
1-1  Staff Report, Appeal BSP-05-00001, July 31,2005
1-2  Preliminary Staff Analysis, Pier Point Condominiums
1-3  Notice of Decision, May 2, 2005
1-4  LUPA Petition and Appeal, no. 06-2-00816-7
1-5  Verbatim Report of Court’s Oral Ruling, February 15,2007
1-6  Order Dismissing LUPA Petition with Prejudice, February 15,2007
1-7  Declaration ofTom Burdett, May 21, 2006
1-8 Declaration of William L. Massey, August 24, 2006
1-9  Order Granting Plaintiffs Motion for Partial Summary Judgment, August 27,
2009
1-10  Order Granting Plaintiffs Second Motion, November 23, 2009

2 Cover letter, dated December 23, 2010, from Kimberly Waldbaum, with attachments:

2-1  City's Motion to Dismiss Appeal and to Strike the January 10, 2011 Hearing Date

to hear the Motion to Dismiss, dated December 23, 2010, prepared by Kimberly
Waldbaum
2-2  Declaration of Service, December 23, 2010, Marlis Pehling
2-3  Hearing Examiner Decision, BSP05-0001, November 15, 2006
2-4  LUPA Petition and Appeal, No. 06-2-00816-7
2-5  Order Dismissing LUPA Petition with Prejudice, February 15, 2007
3 Declaration of Steve Powers, December 29, 2010
4 Letter dated December 29, 2010, from Alice Smith
5 City's Response Brief, December 29, 2010, Kimberly Waldbaum

6 Letter, December 30, 2010, Sue Karahalios, Alice Smith, Robert Severns, and Rhonda
Haines of Pier Point Condominium Association

7 Brief of Pier Point Condominium Owners Association, December 30, 2010, prepared by

Order On Remand
Page 2
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18

19

20
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Sue Karahalois

Declarations of Lois Lewis, Samir and Michele Bishai, Alice Smith, David Jasman,
Robert Severns, Sue Karahalois, Rhonda Severns; John Royce, Ir., December 30, 2010

Appellant's Response to City's Motion to Dismiss, January 3, 2011, C. Thomas Moser
Declaration of Pier Point Condominium Association, January 4,201 1, Sue Karahalios

Letter dated January 6, 2011, Lois Lewis
Declaration ofRobert Severns, January 10, 2011

City's Reply in Support of Motion to Dismiss, January 6,2011, Kimberly Waldbaum

Superior Court, No. 08-2-00229-7 Answer to Complaint for Quiet Title and Declaratory
Judgment

Superior Court, No, 08-2-00229-7, Complaint for Quiet Title and Declaratory Judgment

Superior Court, No. 08-2-00229-7, Plaintiffs Response to Defendants’ Motion for Partial
Summary Judgment

Superior Court, No. 08-2-00229-7, Motion for Partial Summary Judgment Re: Quiet
Title

Cover letter, dated November 2, 2006, from G. Tim Martin with enclosure;

18-1 Supplemental Memorandum of Appellant Alpine Village, Inc., November 2,
2006, prepared by G. Tim Martin

18-2  Verbatim Report of Proceedings (Excerpt), September 11, 2006

Order Denying Respondents’ Motions for Dismissal of LUPA Petition and Other Relief, Island
County Superior Court Cause No. 11-2-00137-1, Judge Alan R. Hancock, June 6, 201 1.

Agreed Order on Direct Judicial Reviw and Briefing Schedule, Island County Superior
Court Cause No. 11-2-00137-1, Judge Alan R. Hancock, June 6, 2011.

Order on Direct Judicial Review, Island County Superior Court Cause No. 11-2---137-1,
Judge Alan R. Hancock, December 27, 2011.

THIS Matter comes before the Hearing Examiner on remand from the Island County

Superior Court in the Land Use Petition Act Appeal filed by Alpine Village, Inc., in Island
County Superior Court Cause No. 11-2-00137-1. An “Order on Direct Judicial Review” filed in
that case on December 27, 2011 remands this matter back to the Oak Harbor Hearing Examiner
for action “in compliance with this decision.”

Order On Remand

Page 3
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II.

The Binding Site Plan for Pier Point Condominiums was approved by the City on
November 19, 1991, and thereafter amended on January 9, 1992. The January 9, 1992
amendment was approved prior to the expiration of the construction schedule. Pursuant to the
requirements of the Binding Site Plan Ordinance, the proposed 8-phased, 16-condominium unit
development was to be completed by January 15, 1996.

On March 5, 2010, Alpine Village, Inc. submitted a request to the City for approval of an
amendment to the Binding Site Plan for Pier Point Condominiums, SPR 9-91. Specifically,
Alpine requested an extension of the construction schedule set forth in the binding site plan
notwithstanding the fact that it had expired prior to the date the request for an extension was
submitted. The City, through its Development Services Director, Steve Powers, denied
AlpineVillage, Inc.’s application by decision dated June 30, 2010

IV.

Alpine Village, Inc. appealed that decision to the Hearing Examiner. The Hearing
Examiner granted the City's motion to dismiss the appeal on January 26, 2011. That decision
dismissed Alpine Village Inc.’s appeal of the Administrator’s Decision dated June 30, 2010,
based upon principles of collateral estoppel and res judicata.

v.

Alpine Village, Inc. appealed that Hearing Examiner decision to the Island County
Superior Court. The Hearing Examiner’s decision was reversed by the Superior Court. (See
Order Denying Respondents’ Motions for Dismissal of LUPA Petition and Other Relief, Island
County Superior Court Cause No. 11-2-00137-1, June 6, 2011.)

v]-

The parties on appeal in the LUPA action then requested that the superior court grant
direct judicial review of those legal issues that would be necessary for a hearing examiner’s
decision on remand. (See Agreed Order on Direct Judicial Review and Briefing Schedule filed in
the aforementioned Superior Court proceeding.)

VIIL.

The Island County Superior Court affirmed the decision of the City of Oak Harbor’s
Administrator that there is no authority for the City to amend the expired construction schedule
in this case. (Order on Direct Judicial Review.)

Order On Remand
Page 4
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DECISION

The Administrator’s denial of Alpine Village Inc.’s application to amend the construction
schedule on the above-captioned binding site plan is therefore AFFIRMED and the above-
captioned Appeal is DISMISSED.

NOTICE OF ADMINISTRATIVE APPEAL PROCEDURES
FROM FINAL DECISIONS OF
THE OAK HARBOR HEARING EXAMINER .&ﬁ/

+fw
This decision of the Hearing Examiner for the City of Oak Harbor is final jerf da aﬂer i

the issnance of this decision unless it is appealed to the Island County Superior Court within sefl A
days of the issuance of this decision, pursuant to 3&700}69 W.

- 4
Mz
Michael Bobbink, Hearing Examiner

DATED this ﬂ 7 day of June, 2012.

Approved for entry; presentation waived:

/

"‘ T
C. THomas Nl?ser, WSBA #7287
Attomey for Petitioner

Chés)ion C. Seirmer, )WSBA #9%15

Attomey For Pier Point Condominium Association
and Individual Affected Property Owners

Adagpy, Sk

Margery Hite, WSBA #8450
Attomney for City of Oak Harbor

Order On Remand
Page 5

33




A - - - NS D S ¥ U O N Y

- - T % SR % B N T N J
L R e - - I - T ==

ATTACHMENT 2

FILED-COPY

DEC 27 200

DEBRA VAN PELT
JSLAND COUNTY CLERK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF ISLAND

ALPINE VILLAGE, INC., a Washington
corporation, NO. 11-2-00137-]
ORDER ON

DIRECT JUDICIAL REVIEW

Petitioner,

V5.

)
)
}
)
}
i
),
CITY OF OAK HARBOR, & municipal ;
corporation; LOIS A, LEW1S, TRUSTEE
FOR FUND 'A' OF THE WILLIAME. )
LEWIS AND LOIS A. LEWIS LIVING ;
TRUST; JOHN C. ROYCE, JR.; SAMIR
BISHAI and MICHELLE BISHAI, busband
and wife; ALICE §. SMITH; DAVID A.
JASMAN; SUE M. KARAHALIOS; )
ROBERT T. SEVERNS; RHONDA LEE
HAINES-PITT aka RHONDA KIRCHOFF;
and PIER POINT CONDOMINIUM
ASSOCIATION, ;
)
)]
)

Respondents,

THIS MATTER came on regularly before the undersigued judge of the above-entitled
court upon an agreed oxder for direct judicial review of this land use petition act (LUPA)
appeal on July 29, 2011. Petitioner Alpine Village, Inc. is represented by its attorney of
record, Tom Moser of the Moser Law Office. Respondent, Pier Point Condominium

ORDER ON DIRECT JUDICIAL
REVIEW -1 Oak Harbor Clty Attomney's Office
865 SE Barrington Drive
Oak Harbor, Washington 98277
(360) 2794540
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ATTACHMENT 2

Association is represented by its attomney, Christon C. Skinner. Respondent, City of Oak
Harbor is represented by counsel, Margery Hite, Oak Harbor City Attormey. The parties
jointly moved for this court o accept direct judicial review of three, legal issues previously
decided by the City of Oak Harbor Direcior of Development Services in Binding Site Plan
BSP-10-00001 and dated June 30, 2010. Those legal issues had not then been reviewed by the
Hearing Examiner. This court egreed to direct judicial review of three legal issues by order
deted June 6, 2011.

Prior to submission of these legal issues to the court for review, the parties stipulated and
agreed that the Oak Harbor Development Services Director’s Decision on these issues is the
"construction of a law by a local jurisdiction with expertise” and each waived their right to
have a Hearing Examiner determination prior to judicial review.,

After considering the records and files herein, the memoranda of law and oral argument
submitted by the parties; and the court deeming itself fully advised, this court renders the
following decision on the three issues submitted for direct judicial review:

1. Does the City have authority to amend en expired, construction schedule in a binding

site plan?
No, the City has no authority to allow an extension of a construction phasing schedule
in this binding site plan afier it has expired.

2. Does the City have authority to amend the expired, binding site plan construction

schedule if such amendment would conflict with the Condominium Declaration's

schedule for development?
ORDER ON DIRECT JUDICIAL
REVIEW - 2 Onk Habor City Attomey’s Office
865 SE Barington Drive
Osk Harbor, Washington 98277
(360) 279-4540
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Presented by:

'*S/
Margery Hite, #8450
Attorney for Respondent
City of Oak Harbor

Copy received; Notice of
Presentation waived,;
Approved for entry:

C. Thomas Moser #7287
Attomey for Petitioner

C )

Attorney for Pier Point Condominium
Association and individual affected
property owners

ORDER ON DIRECT FUDICIAL
REVIEW -4
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Oak Harbor Clty Attorney’s Office
865 SE Barrington Drive

Oak Harbor, Washington 98277
(360) 2794540
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Law & Juxtice Foctilly, 10 NE 6 8, PO Bax 3004, Copevilla WA 95239-5000

July 29,2011 Fhone: (360) 673-736] Fex: (360) 6797583 mn.mm
) : : vmx.mm::mm
C. Thomas Moser, Bag. _ ' ' mm;,
1204 Clevelend Avenue

. Mount Vernon, WA 98273
mmrm.nnq '

Jsland Couray Cano No. 11-2-00137-1 ]
Dear Counsel:

‘The court held a hearing on July 29, 2011, on ths igsues submiited on direct judical
roview in this case. . Following the heaving, fiw court issaed its ol decision on the ismes.
mmnmmmaﬂmmmmwﬂnmnwm

. forwerd with the case.

mmmmammhwvmmﬂmmmum
36.70C, appealing the Ok Harbor Hearing Bxaminer’s Onder Granting City’s Motion to '
Dismiss Appeal. The hearing exstiner’s docinion affiomed the Ouk Herbor Direcior of
Developrment's decision to deny Alpine Village®s application to smend the binding site )
plen for the Pier Point Condominium propesty, Spemﬂmﬂy ths appiication syaght to
mmmmm

- Mmmmmmmmm motion to disenizs the appeal besed an the
gmmdsofooﬂmmlesmdmdmm

By sgreament of the perties, the court sccepted divect judicial seview of thres Isgal issues
eriging from the Director’s decizion. Thess igmes are es follows;

Court's Decision on Direct Judiclal Review ~ page 1
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1. Does the City have anthority to emend an expired construction schedale in &
binding site plen?

2. Does the City have antharity o amend the expired binding site plan construction
schednle if such amendment would canflict with the Condominiom Declaration’s
‘schodule for development?

3. Do the conditions and easaments in Binding Site Plan #9-91 require &1l propesty
owners iupacted by the change to agree to gny amendment to the binding site
plen? In particular, did the expimtion of the construstion scheduls affect any
devalopmuﬂdgtﬂsofﬁamdomimnmpmpeﬁymmmthnhnbnﬂtphﬂmof

the binding site plan? |

The backgnound facin of this case ere that on November 19, 1991, meCnyofﬂnkKaxbur
approved Binding Site Plan 9-91 for the proposed Pier Point Condomininms, The BSP
provided for the phased development of 16 condonzintum weits in 8, 2-umit buildings, to
be construsted in 4 phages. 'Ihafnmﬂxphmmbbeumplmdbywhul 1996.

mﬁvnppuvadmmmdmmnmﬂmBsPalbwmgﬂnhumnympmadphms
of 2 baildings each to be changed to 8 phases of 1 building (2 wnits in each building)
each. The amended phaging plan indicated that the last phase would be campleted by
Jaxmury 15, 1996. The approved amendment showed 8 new cansttaction schednle
pomﬁngrwspbamhbemmmdbydmmﬁn.wiﬂmmﬁm!phmumb

mmplﬂedbylmmyls 1996,

On My 20, lmmewedmmnfﬂmmmy Domant.mms

Dedlsration of Covensnts, Conditions, Restrictions and Reservations. Tho declaration .
initially affiscted Phase One of the property, which was subject to the binding site plan.
IheDeclmﬁmalmmwdﬂmnghhaﬂdephmwﬂnhmldhe

gubject to the same declaration.

;ncwwzlsammmmwmﬂmmammmmm
aruong other things, & description of any development rights and other special declarant
rights under RCW 64.34.020(29) reserved by the declarant, togethar with g desaription of
ths real property 1o ‘which the developmenit rights apply, smd a time Iimit within which -
each of thoss righits rmust be exercised. (In passing, the court notos that the state code
mMMmMWMMwWhMmmm

mmmc‘m

Mmquncwuﬂzlﬁammsofﬁanm!mﬂmﬁmmm

. Condomintms sets forth a development schedule pennitting the condodninfums to be
developed in up to 8 phases, and providing further that no additional phases could be
added “more than seven years afior the recording of this declaration.” -

Phases 1-4 of the conrdominium development were completed, but Phases 5-8 were ever
completed. Thus, they were not completed efther within the timetable estabfishad for
canstroetion in ths amended BSP reporded Jammry 9, 1992, nor within the 7-year
deadline st forth In Article 3 of the Declarstion,

Court’s Decision on Direet Judicisl Review — page 2
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In Development Servicee Director Steve Powers's decision entered June 30, 2010,
denying Alpine Village's application to amend the construction phasing schedule in the
BSP, he alzo points ovit that the 7-year deadline for completion of construction of all
phasesofthceondomnimswumtﬁ:ﬂhmthehﬂm()ﬁh—mg Statement for Pier Point

Condominiums.

Thmmdmthemqmmmmﬁﬁnbmdmgniteplm,maﬂdihmﬂphmnfﬂmpojeﬂ
could be adiled after My 20, 1999, Le.,7yenmaﬂm1here¢mdmgnfmsdedmm;st
the very lstest.

Bmﬂvdmmyhgﬁmme&ymmm&dmwuﬁsmmm ‘
cods, and therefore it is incombent on Alpins Village to potot fo some provision of the E
mdawhdnpmksmnmmdmmnmmaqmedmmmmmndﬂomm

in an approved binding site plen.

mmﬂﬁuaﬂdrmﬂmmofmﬂmcnmethnmymmmdﬂu
expired construction schedule in the binding site plan.

Alpitte Village cites subsection 21.80.200, 19.48.090, and 19.48.100 of the Oak Harbor
Municipal Code a3 authority for its position that the Clty does have the authority to
amend the expired constraction schedule, It also cites RCW 58.17.215 in this
connection. _

Binding site plans are governed by Chaptes 21,80 of the OHMC. As noted previously, !
AlpneVﬂhgaﬁmmmom{CﬂxﬂzoOumﬂdiyﬁnmmmmM' -
tothe BSP. Submeﬁun(l)ofﬁﬂsmbmﬂiunpmidm

“AnynmhmnmmqnnmdmnbmpIMmmﬂm requesting s modificatinn of
up to five percent from a requirement of OHMC 21.80.130::1'21 80.140 or OHMC Title

19

m&qmmmmmmmm ufouﬁnmda

nis for & BSP mther than estehlishing & procedure to amend an oxisting -
approved binding site plen. The court is not convineed that this is the case, so the court
wmmwmmdmmmmmmmmmmMm

#n exipting approved BSP.

mmhmmmmzmwhmmmmm
roquests for modification of ap to S percent from & reguirement of OHMC 21.80.130 or
21.80.140. Subsection .130 only applies to commercisl BEP’s, so that cleady does not
apply. Subssction .140 does include the requirements for submizsion of a BSP for
completian of all phases of a phased condomrinium project However, the 5 percent
'vmiuhmmudiﬁcstmwuﬁnﬁheappﬁadbthhwdaprovimdmmﬂmmmw
in {t. There are no other provizions of 140 that might epply in the siteation regarding the
Pier Point Condominioms, ‘ }

e

Court's Declaion an Dirsct Judicial Review - page 3
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Thus, OHMC 21.80.200 does not apply here.

The Chty is also correct that OHMC 19,48.090, relating to minor modifications of site
plms, and 19.48.100, releting to major modifieations of site plans, ere not applicable
bhere, Thomplmmewmwd:mmfmﬂ:momcwﬂlutwmdammof
property, that is to say, the horizontal and vertical arrangement of phyxical characterintics
of & project and the site, as opposed to the division of propesty, wlud:mﬂ:amhwtofﬂn
bbﬁngmplnnmvicwmeﬂmofomlczlw )

Moreaver, the provisions of OHMC 19.48.090 end . 100 do not apply by thelr own terms -
i the presemt cazse, even assuming thet thess dode provisions epplied to binding atte plan o) .
mmwpromdmu,whmhﬂmydnn’t. :

Finsily, mpmvmagemncwss l?.:lsmauppm&mpmm Again, the Ciy {s "
correct in arguing thai this statute doss not apply here. The City hax elected to edopt :
binding site plen review ordinance under RCW 58.,17.033. Thexefore, the provisions of
mcswnSubd:mbanRCWss 17dnm|:pply

Nmmmmmmmwmwmmmnsrmm
past, with the implfcit argoment presumably baing that it tan do 20 again. They point to
statemesits by former city attomey Philip Bleyhl and former oity planning director Tom
Bundett in fhis comiection. Mr. Powers had also apparently bald ¢he view at one time that
this could be doms, but he has chenged bis opinion. But the conciusion that the City can
. approve amendments to the BSP bacanse i has done so in the past does not follow from
the premise. The court recognizes thet thess prior actions of the City are fins? and
binding, sinte there wes no appeal of these sotions under LUPA. Our State Suprema
Caurthmmladthatmmepllmdmdndmmmbcchﬂ]mgadmamly
mmatorﬂwybmmmwahbbyﬂ:sm The most recent case
this rule is Habitat Waka waty, 15$ Wn2d 357 (2005), But this

dm&mmmd@'mmmmmmm

mmmgmmmmmtmﬂngammmgm&o&!ymadm&h
autharity in approving prior smendiments to the BSP, Wﬂ:ﬂmhmhﬁmﬂn
«couxt in this cass, Jt is important to note that prior approved extengions of the
construction schednla ocourred while there was still time left within the approved
construction schednle. This is fn coidrast o the situgtion in the present case, where
Alpine Village ig seeking such an extension afier the constructinn schedule has already
expired. There is no indication in the record that fw City hes actuaily sllowed
amendments to expired partions of 8 BSP. With all due respsct to Mr. Bleyhl and My,
Burdet, and fo Mr. Powess, as fir as his prior opinjon is' conserned, to the extent that
they have apined that the city has the autharity to amend an expived construction
schedule fn 8 BSP, their opinions are érronoons,

In gepersl, it is difficult to understand how en argumens can be medo that the city should ;
allow an amendment to the construction phazing schedule in & BSP afier the time Huxits _

Court's Decision or Dirvect Judicisl Review —page 4
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heve aiready expired. 'Ihamnsmmuonnchaduleuxpmdmmthnrlm or l999ntﬂw
lnst,mdﬂmmmnnwm'nnﬁonmhndulcl:ﬁtnmznd.

The foregoing s, presumebly, & compiee answer to this appesl. The City has no
mnhm:tymaﬂownnmaznmonofawnsm:cmnphwngschednlemnbmdmgmplm - :

after it has expired. ‘
!
f

‘The next Issue 1o be addressed is whether the City has suthority to anmdiheeqmed
BSP construction schedule if such amendment would conflict with the condominizm
declaration’s schedule for development. Alpine Village points ont thet the court has
previously ruled that the property owned by Alpme Village is not subject to the
declarations, conditions, restrictions, and reservations comuined in the Declaration of the
Pier Point Condominium, Rather, thet Declaretion coly epjlies by its teros to the
property upon which the built phases of the condominium ere Incated, though the
conditions and easgements set forth in the BSP continve to apply to the rematning

froperty.

Thet is trao 85 fir as it goes, Butnowmmmlymm:nﬂmm]iﬁgmmu
- between Alpine Village end the Pier Point Condominium éwners was the issge of
ownership of phages 5-8 of the property, In the context of the prior tigation, to say that
the Declarstion only applies to property upon which the built phases of the condominium
are Jooated is o &8y, in esemce; that the benafits and burdens impossd by the Declaration
apply to the built phases of the condominium, But thees benefits and burdens can also
have legal application to prope: oumdnofﬁebﬁhphamofﬁnemdm?:m. To say

nmdmhﬁmmlne&dhnﬂhwﬁﬁhu?oﬁmnﬂmnﬁmmmdonﬂ
hawbmnﬁ:sfhﬁmnmlymmomﬂwfﬂmmﬂmm

Again, Arficle 3 ofﬁrbedmﬁmmﬁ:r&udavahpmmmdulemﬁe
condominimms o bs developed in up to 8 pheses and provides further that no additional
Mwmﬁhaﬁd“mm&mmymmmcmmoﬂmmm t

wazlﬁlmmwm:wmmmmmma
 deseription of any development rights and other special declerant rights under RCW
m&mmwwmwm;m&mwm
u:wﬁchzmdwdmmﬂglmm , and 8 ime limit within which each of those rights
must be

Aﬂu&mmnmmﬁnhmﬁmmumadﬂﬂmﬂm be
Mmh?mmmmgdhmmmnmzof
the doclaration is 8 rimuing covenant, just ss the name, Daclaration and Covenants, ;
Conditions, Restrictions and Resarvations, siates, The § elements of a rnning oovenant
aie (1)-& promiss which is enforceable - botween the ariginal parties, (2) which touches

and concerns the lend, (3) which the parties intended to bind mocessors, and (4) which is
sought to be enforoed by an ariginsl party or & successor, against an ariginal party or s

suncessor in posssssion, (5) who has nofice of the covenant or has not given value, 1515-

Court’s Decision on Direot Yedicial Review - page 5
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746 Wi 22194 (2002) |

The 7-year time limjtation in the dealaration has all the attributes of a running covenaut.
It is, in effect, 8 promise enforceable between the original parties, which touches and ‘
concemns the land, which the parties intended to bind successors, and which is sought to

be eaforced by snccessor, that is, the owners of condominium units, against 8 euccessos t
mmmmmthath,ﬁlpha%ﬂnge.whohnsmﬁwofﬂwmmmbyvmofﬂs ‘

Thedaclamﬁunmﬁnﬂlymhsmﬂmﬁmﬂmﬁnwndommmmbedmbixdin
up to 8 pheses, and phave 1 was submitied to the condominiumn farm of ownership, The
BSP was already a matter of public record, so it was clear what the land was that was
subject to addifional condominium phases, The developer resarved thie right to add 7 -
additlonsl phases. Article 3(b) of the declaration spevifically steted that no additionst
phmm@bamﬂdmmﬁm?ymmhmgdmmmwhnhm !
 May 20,1992, - {

mmmmmv-mmmmmmﬂwmmaf ,
Pier Point condominium unite, while the burden of the ltmitation prevented ths owner of
‘ﬁemwbjeamﬁnﬁwphmmmwmmmﬁmmwmy .

mmmvm

Amwwmmmmmmmmcmmmm
amend the expired BSP Gimstruction schedule if snch amendment would conflict with the
. condominium declaration®s scheduls for development, - The court has determined thet the -
Pier Poirt condominium owners have the tight to enforce the 7-year limitetion in the :
decldration. Whether the Cify-is required to acknowiedge this covenant and refuse to

- approve any chenges in the construction schedule in Tight of this fact has not specifically
beea hriefed, Rmsybeﬁdﬂwﬁhydmhswﬁemﬁﬂyhmﬁm»mm

" exyired BEP besed on & covenant issue euch as this. On the other hand, the City nmy
have the euthority to go ahead despite the covensmi. If it did so, however, the owners
might well be chle to successfully challenge any such approval based on the covensitt
which would prohibit thet. And, in any event, as noted previcusly, the City bas no
memmmwmmdmmﬁmﬁdubmm

WthMﬂaﬂMme&nm
must agree to eny amendment to the bindisig aite plan. lnviawofﬁcm:anﬂyd;m
forth abave, that is certainly true, Any further phages of the Pier Point Condominium are
barred, and the projoct is effectively dead, Only if all landowners who bave the benefit of
the 7-year time limit on fither phases were to waive its effect and agree that fyrther
phases aculd be constrocted could that heppen.

Court's Deciglon on Direct Jodicial Review —page 6
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'I'hzomntnnmsthntthmnasehmmeﬁameu mmﬂnrmfhareomcaseofm
sociation, Division One of the Court of Appeals

docket oo, sme docidedMsySl

Inﬂmtmu.ﬂmwuﬂhn]dthntwbmammtymﬂinﬁnmmmdmthathndmpemﬁt
applications not timely acted upon be canoelled, and such an ipplication is cancelled
pursuant to that ordinanes, the county planning agency lacke the quthority to thercatier
mmmﬂmtapplienﬁmmconumrmn of the perfinent ardinance,

Themsomnddhmﬂyonpnmtbminthemuﬂwmnﬂdmhngmﬁadty

ordinance mandating that land use permit applications not timely acied wpon be

cancelled. But we are dealing with a binding site plen which mendated thet all pheses of

the condominium development be completéd by 1996. Also, part and parcel of the

condominiom development was the requirexnent that a covenant be executed settinge

time limit within which development rights, including the completion of all phases of the
project, nrust be exercised.

'mwsmmmmmmmmmmmmh

W24 864, 872 P24 1090 (1994), In that cago, the ovur sigted fhat a daip certain.
mmmammwmmm@mamm
protectable property right. On the other hand: .

“Devalopment interests and due procegs sights protectad by the vested rights doctsine
come at g cost to the publio imerest, The practical effect of recoguizing a vested right is -
to sangtion the crestion of & new nonconforming nse. A proposed develojment which i
does not conform to newly adopted laws is, by definition, infmical to the poblis interest
embodied in trose laws. Ifammdnghtmmoasﬂygmnmd,ﬂwpﬂmhmum
subverted ” (IZBWBMHHS-T‘I) .

MMMMhmthmwwmdmm
doctrins ig to allow propetty owners to proceed with their planned projects with certitude,
The purpose is not to fecilitete peymit speculstion. Extendad project delny is antithetical
tb the principles underlying the vesting doctrine.” (Page 19.) The cout held thata
empmhadmmoﬂymmmmadmumhmmdmus
w&omhdomgwmahgalmﬂﬂy .

mmgmdpﬁnchﬂmamlyhmhﬁammdamvwnm&mﬂmm
extend an already-expired canstruction schedule for the Piar Point Condominimms, The

thhasmmﬂmtymdnm

In its reply beief, Alpine Village states that the City and the respondent property owners !
seemn to want it both ways: on the ons haud, that Ajpine Viflage is subject to the BSP,
but on the ofher hand, the construction schedule has expired. Alpine Village then goes on
to say thet the logical conchusion wmst be thet there is no BSP end Alpine Village is freo

o

Conrt’s Decision on Direct Jadiclal Review —puge 7 !
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ATTACHMENT 3

Date: December 28, 2010
. Al Subject:  Binding Site Plan Code
Planning Commission Report Amendments

City of Oak Harbor

FROM: Ethan Spoo, Senior Planner

PURPOSE

This report discusses proposed code amendments to Chapter 21.80 (“Binding Site Plans™) of the
Oak Harbor Municipal Code (OHMC). The amendments will establish a process for altering
previously approved Binding Site Plans (BSPs).

AUTHORITY

RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of
land by use of a binding site plan. The ordinance shall provide for the alteration or vacation of
binding site plans.

BACKGROUND

State law provides for the binding site plan process as an alternative means of subdividing
property. This method is typically used in commercial shopping centers, industrial parks and
residential condominiums where individual ownership of specific buildings or spaces is desired
and where common ownership of other facilities is appropriate (e.g. driveways, parking spaces,
landscaping, and stormwater facilities).

The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). This
chapter includes a section addressing under what circumstances proposed modifications to
binding site plans may be considered. In the past, this section has been cited when considering
applications to alter approved binding site plans. A recent review of this existing language found
that it does not specifically or adequately address alterations. Staff notes this review was the
result of a pending application seeking to alter a previously approved binding site plan.

DISCUSSION

Binding site plan applications are made by a developer/property owner and then individual lots
created by the binding site plan are usually sold or leased to other, and often multiple, property
owners. If property owners later want to make changes to their property or redevelop their
properties, they must do so in conformance with the previously approved binding site plan or
seck to alter that plan, The City presently does not have a clear application process for binding
site plan alterations. This lack of process can place a significant burden on a single property
owner within the binding site plan who decides to upgrade, change, or redevelop their property.
This in turn can limit economic development opportunities in the form of commercial and
residential development.

The proposed municipal code amendment would establish a procedure for the acceptance and
processing of a request to alter an approved binding site plan. When considering requests to alter
a previously approved binding site plan, the question of property ownership and who has the
December 28, 2012 Binding Site Plan Code Amendments
Page 1 of 2
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ability to request the proposed amendment is central to the acceptance and processing of the
application. The exisling code is silent on this topic.

The question of who must sign the application is clearly addressed in the proposed code.  The
proposed code draws from language found in RCW 58.17.215 that pertains to subdivision
alterations, which requires that the application for the alteration of a subdivision contain the
signatures of the majority of those persons having an ownership interest in the lots proposed to
be altered. The draft prepared for Planning Commission discussion proposes a similar signature
requirement for the alteration of a binding site plan. Another approach would be to require
signaturcs from all persons having an owncrship interest in the lots proposed to be altered. This
approach would parallel State law regulating residential condominiums (RCW 64.34). Finally, if
a binding site plan alteration is proposed on one lot, but the alterations to that one lot will affect
areas which are owned in common, such as access drives, stormwater ponds, or commonly
owned landscaping, then the signatures of all parties who have property affected by the proposed
alteration are required.

SUMMARY

For the above reasons, staff proposes that 2 binding site plan alteration process be established.
Staff prepared a draft ordinance for Planning Commission and public review intended to serve as
a discussion tool for establishing this process. Staff plans to present additional concepts to
Commission during the public hearing.

RECOMMENDATION

Staff recommends that Planning Commission open the public hearing on the proposed code
amendments to Chapter 21.80 OHMC “Binding Site Plans”, accept public testimony and
continue the item to January 25, 2011.

ATTACHMENTS

» Aitachment A — Draft Ordinance amending Chapter 21.80 of the OHMC to establish a
process for altering previously approved binding site plans.

December 28, 2012 Binding Site Plan Code Amendments
Page 2 of 2
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ORDINANCLE NO.

AN ORDINANCE AMENDING OAK ITARBOR MUNICIPAL CODE CIHAPTER 21.80,
ENTITLED “BINDING SITE PLANS” ESTABLISHING A PROCEDURL FOR ALTERING
PREVIOUSLY APPROVED BINDING SITE PLLANS.

WHEREAS, RCW 58.17.035 grants jurisdictions an alternative method [or land division known
as “binding site plans” and;

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for
alteration or vacation of binding site plan documents;

WHEREAS, 1he City’s existing Municipal Code has an inadequate alteration process for
approved binding site plans and;

WHEREAS, there are number of undeveloped lots within City boundaries which are subject to
previously approved binding site plans and can no longer develop in compliance with those
binding site plan approvals due to the current economic situation and;

WHEREAS, Comprehensive Plan land use policies 11(a) and 14(g) encourage infill
development, especially commercial, which is compatible with surrounding land uses, and;

WHEREAS, a SEPA environmental checklist was submitted for the proposed code changes and
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period
ending on December 22, 2010.

WHEREAS, the City issued a SEPA Determination of Nonsignificance for the proposed code
amendments on December 22, 2010 after a 15-day public comment period, as required by WAC
Chapter 197-11 and;

WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Department of
Commerce on December 10, 2010 and received no substantive comments from the Department;
and;

WHEREAS, after due and proper notice, public hearings were conducted by the Planning
Commission on December 28, 2010 and January 25, 2011 and public meetings were held by the
City Council on and ;

THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows:

Section One. Oak Harbor Municipal Code Chapter 21.80 entitled “Binding Site Plans” last
amended by § 10 of Ordinance 1568 is hereby repealed in its entirety.

Section Two. Chapter 21.80 of the Oak Harbor Municipal Code is hereby amended to read as
follows:

Binding Site Plan Code Amendiment
Ordinance
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Chapter 21.80

BINDING SITE PLANS

Sections:

21.80.005 Title.

21.80.010 Binding site plans allowed.

21.80.020 Division of property.

21.80.025 Condominium binding site plan.

21.80.030 Effect.

21.80.040 Application.

21.80.050 Procedure upon application.

21.80.060 Requirements for a binding site plan map.

21.80.070 Certifications required.

21.80.080 Title report.

21.80.090 Survey required.

21.80.100 Approval procedure.

21.80.110 Recording requirements.

21.80.120 Development requirements.

21.80.130 Standards for review of commercial binding site plan.

21,80.140 Standards for binding site plans for condominium developments regulated
by Chapter 64.32 RCW,

21.80.150 Performance guarantee requirements.

21.80.160 Warranty requirements for acceptance of final improvements.

21.80.170 Survey required.

21.80.180 Dedication — Warranty deed.

21.80.200 Modification_of binding site pian requirements.:

21.80.300 Appeals to the hearing examiner,

21.80.400 Enforcement,

21.80.005 Title.

21.80.005 Title

This chapter shall be entitled “Binding Site Plans.”

21.80.010

Binding site plans allowed.

It is provided that, as an alternative to subdivision or short subdivision requirements under this

title, divisions of land may be completed by binding site plans for classes of property specified in

OHMC 21.80.020(1) through (4).

21.80.020

Division of property.

Division of property by binding site plans may only be used for the following:
(1)  Divisions of land into lots classified for industrial or commercial use;
(2) A division for the purpose of lease when no residential structure other than mobile homes

or travel trailers are permitted to be placed upon the land so long as the site plan complies

with all applicable mobile home park regulations and the zoning code;
(3) A division made for the purpose of alteration by adjusting boundary lines, between
platted or unplatted lots or both, which does not create any additional lot, tract, parcel,

Binding Site Plan Code Amendment
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site, or division nor create any lot which contains insulficient arca and dimension to meet
minimum requirements for width and arca for a building silc; and

A division of land subjcet 1o Chapter 64.32 RCW as now in eflect or hercaller amended
so long as the site plan complies with the standards for condominium division under
OHMC 21.80.140.

21.80.025 Condominium binding site plan.
Divisions of land into lots or tracts if:

(1)

)

()

A binding site plan may be uscd to divide properly without proceeding through division
by subdivision or short subdivision when the land or a portion of it is subject to cither
Chapter 64.32 or 64.34 RCW when the following conditions are met:

{a) The improvements constructed or to be constructed thereon are required by the
provisions of the binding site plan to be included in one or more condominiums or
owned by an association or other lcgal entity in which the owners of units therein
or their owners’ associations have a membership or other legal or beneficial
interest;

(b)  The city has approved a binding site plan for all such land;

(c) Such approved binding site plan is recorded in the county or counties in which
such land is located; and

(d)  The binding site plan contains thereon the following statement:

All development and use of the land described herein shall be in accordance with
this binding site plan, as it may be amended with the approval of the city, town, or
county having jurisdiction over the development of such land, and in accordance
with such other governmental permits, approvals, regulations, requirements, and
restrictions that may be imposed upon such land and the development and use
thereof. Upon completion, the improvements on the land shall be included in one
or more condominiums or owned by an association or other legal entity in which
the owners of units therein or their owners’ associations have a membership or
other legal or beneficial interest. This binding site plan shall be binding upon ali
now or hereafter having any interest in the land described herein.

The binding site plan may, but need not, depict or describe the boundaries of the lots or

tracts resulting from subjecting a portion of the land to either Chapter 64.32 or 64.34

RCW.

The binding site plan for condominiums shall be deemed approved if:

(@)  Done in connection with the final approval of a subdivision plan or planned unit
development with respect to all of such lands;

(b)  Done in connection with the issuance of a building permit or final certificate of
occupancy.

21.80.030 Effect.

Upon approval and recording of a binding site plan, any and all sale or leases of lots within the
property covered by the site plan shall be in accordance with the binding site plan. Such lot lines
as are shown on the binding site plan shall be lot lines for setback purposes under the zoning
code in effect at the time the issue of setbacks is to be determined.

Binding Site Plan Code Amendment
Ordinance
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21.80.040 Application.

and shall inglude all other reguirements as specilied in this chapter.

An applicant for site plan approval under Chapter 19.48 OHMC may at the time of application
lor site plan review also request that the site plan be processed as a binding site plan to allow the
division of property into separale tracts, lots or parcels.

21.80.050 Procedure upon application.

At the samc time or after obtaining site plan approval, the applicant shall submit a preliminary
binding sitc map mceting the requircments of this chapter and the standards for development as
set out in Chapter 21.40 OHMC.

21.80.060 Requirements for a binding site plan map.

The applicant shall submit two exact duplicate binding site plan maps meeting the following

requirements. The final binding site plan shall be drawn on mylar drafting film having

dimensions of 24 inches by 36 inches and must include the following:

(1)  The name of the binding stte plan;

(2)  Legal description of the entire parcel;

(3)  The date, scale and north arrow;

(4)  Boundary lines, right-of-way for streets, easements and property lines of lots and other
sites with accurate bearings, dimensions or angles and arcs, and of all curve data;

(5)  Names and right-of-way widths of all streets within the parcel and immediately adjacent
to the parcel. Street names shall be consistent with the names of existing adjacent streets;

(6)  Number of each lot and each block;

N Reference to covenants, joint use, access easements, or other agreements either to be filed
separately or on the binding site plan must be referenced on the binding site plan;

(8)  Zoning setback lines and building envelope sites where applicable;

(9)  Location, dimensions and purpose of any easements, noting if the easements are private
or public;

(10) Location and description of monuments and all lot comers set and found;

(11)  Datum elevations and primary control points approved by the engineering department.
Descriptions and ties to all control points shall be shown with dimensions, angles, and
bearings;

(12) A dedicatory statement acknowledging public and private dedications and grants;
(13) Parking areas, general circulation, and landscaping area where applicable;

(14) Proposed use and location of building with dimensions where applicable;

(15) Loading areas where applicable;

(16)  Utilities; and

(17)  Other restriction and requirements as deemed necessary by the city.

21.80.070 Certifications required.

(1) A certificate is required giving a full and correct description of all lands divided as they
appear on the binding site plan, including a statement that the division has been made
with the free consent and in accordance with the desires of the owners. If the binding site

Binding Site Plan Code Amendment
Ordinance
WCity I\planning\PlanCom\PC10\12-28-10\BSP amendment ord-12-16-2010 rev rsp.doc
302 ATTACHMENT A



ATTACHMENT 3

plan is subject to a dedication, the certilicale or a separate written instrument shall also
contain the dedication of all streets and other arcas Lo the public, to an individual or
individuals, religious socicty or sociclics or to any corporation, public or private as
shown on the binding sitc plan and a waiver of all claims for damages against any
governmental authority which may be occasioned to the adjacent land by the established
construction, drainage and maintenance ol the road. The certilicate or instrument of
dedication shall be signed and acknowledged before a notary public by all parties having
any ownership interest in the land divided and recorded as part of the final binding site
plan.

(2) A certification by a licensed surveyor is required, licensed in the state, that the binding
site plan survey is accurate and conforms to the provisions of these regulations and state
law.

21.80.080 Title report,

All binding site plans shall be accompanied by a title company certification (current within 30
days from filing of the binding site plan) confirming that the title of tbe lands as described and
shown on the binding site plan are in the name of the owner(s) signing the binding site plan.

21.80.090 Survey required.
A survey must be performed for every binding site plan by or under the supervision of a state of

Washington registered land surveyor.

21.80.100 Approval procedure,

(1)  Binding site plan approval shall be a Type II review process.

(2)  Aspart of or after site plan review as provided under OHMC Title 19, applicants for final
binding site plan approval shall file the required documents meeting all the requirements
of this chapter with the development services department.

(3)  The director shall review the final binding site plan and circulate it to other city
departments to determine whether the requirements of this chapter and preliminary
approval have been met.

(4)  Ifthe director and city engineer determine that the requirements are met, they shail
approve and sign the binding site plan.

(5) Ifeither the director or the city engineer determine that the requirements have not been
met, the final binding site plan shall be returned to the applicant for modification,
correction, or other action as may be required for approval.

(6)  If the conditions have been met, the director and city engineer shall inscribe and execute
their written approval on the face of the binding site plan.

21.80.110 Recording requirements.

(1)  When tbe city finds that the binding site plan proposed for final approval meets all the
conditions of final approval, then the applicant shall take both original mylar binding site
plan maps to the Island County auditor. One of the originals of said binding site plan
shall be recorded with the Island County auditor. The other will be stamped by the
auditor and forthwith retuimed to Oak Harbor. In addition, the applicant will furnish the
city with one paper copy of the mylar recorded by the auditor. In addition, one paper
copy shall be furnished by the applicant to the Island County assessor.

Binding Site Plan Code Amendment
Ordinance
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(2)  The applicant must provide the city with proof of proper filing and recording before the
binding site plan becomes valid. This proof shall include a certification by the applicant
and the surveyor certifying that the binding site plan has not been altered between the
Llime it was approved for recordation and the time of actual recordation by the Island
County auditor.

21.80.120 Development requirements.
All development must be in conformance with the recorded binding site plan.

21.80.130 Standards for review of commercial binding site plan.

The following standards shall apply to commercial binding site plans:

(D Division lines between lots in commercial binding site plans shall be considered lot lines
under Oak Harbor zoning code.

(2)  Each such tract or lot created by such binding site plan shall have one designated front lot
line and one rear lot line including those which have no street frontage.

(3)  All tracts, parcels and lots created by a binding site plan shall be burdened by an
approved maintenance agreement maintaining access to the various lots, tracts and
parcels and for the cost of maintaining landscaping and other common areas.

(4)  When any lot, tract or parcel is created without 30 feet of street frontage, easements shall
be given fo the city allowing access for police, fire, public and private utilities along the
access roads to each tract, lot or parcel.

(5) If the city elects, the city shall be granted a power to maintain the access easements and
file liens on the property for collection of the costs incurred in maintaining such way. The
power to maintain such access ways shall impose no duty on the city to maintain the

. access way.

(6)  The binding site plan shall contain a provision that the owner’s failure to keep the fire
access lanes open and maintained may subject the property to being abated as a nuisance
and the city may terminate occupancy of such properties until the access easement ways
are adequately maintained.

(7)  Freestanding signage may be off of the tract, parcel or lot where the business is located as
long as sign requirements are met within the area encompassed by the binding site plan.

(8)  Sufficient parking for each use must be located on the lot where the use is located or joint
parking agreements must be recorded by the owners for the area of the binding site pian.
Prior to building permit approval, parking apreements will be reviewed by the director.

(%)  Landscaping requirements will be met for each phase of the binding site plan.
Landscaping requirements may be met for an area of one or more lots as long as a joint
maintenance agreement is recorded or included in declaration of covenants

21.80.140 Standards for binding site plans for condominium developments regulated

by Chapter 64.32 RCW.,

Development standards for condominiums including residential units or structures shall meet

either the standards set out in subsection (1) or (2) of this section:

(1)  All lots and development shall meet the minimum requirements of this title as now in
effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback
purposes under the zoning code.

(2) Condominiums may be developed in phases where ownership of the property is unitary

Binding Site Plan Code Amendment
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but all structures may not be completed at the same {ime or differing lenders finance

separate structures or arcas of the property. The following eonditions shall apply to

phascd condominiums:

(a) All arcas not within the building envelope are subject o joint use and are
burdened by a joint obligation to maintain any and all access ways. The city shall
have no obligation to maintain such access ways.

(b) The city of Oak Harbor shall have an easement for access along and over access
ways and parking areas to allow poliee, building, fire and utility department
personnel to inspect and observe such property, buildings and activities on the
property as well as {or providing emergency and law enforcement services and
easements for utilities over and under such access ways.

(c) Reciprocal easements for parking shall be provided to all tenants and owners.

(d)  The developer has submitted a binding schedule for completion of all phases.

(e}  Phase lines must be treated as lot lines for setback purposes under the zoning code
unless the property owner will place 2 covenant on the binding site plan that the
setback area for built phases, contained in 2l unbuilt phases, shall become
common areas and owned by the owners of existing units in the built portions of
the condominium vpon the expiration of the completion schedule described in
subsection (2) of this section.

(f) All public improvements are guaranteed by bond or other security satisfactory to
the city engineer or his designee.

(g)  All built phases in a condominium binding site plan shall have joint and several
obligation to maintain landscaping through covenants or easements or both to
assure that the responsibility is shared among the various owners.

21.80.150 Performance guarantee requirements.

(1

)

)

In lieu of completing the required public improvements prior to approval of the binding
site plan, the applicant may request final approval, subject to the approval of a suitable
guarantee. The guarantee must be in a form acceptable to the city and in an amount
commensurate with improvements to be completed. The amount of the guarantee is
established at 100 percent of the cost of the city having to construct the improvements
plus 20 percent for contingency. The guarantee amount will require yearly review by the
city and the applicant will be required to revise the guarantee amount to reflect current
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee
to the city. Also, the guarantee will be restricted as far as the amount of permissible time
in which the improvements must be completed. If not a regular surety bond from an
acceptable state approved surety, the guarantee must be in a form acceptable to the city
attorney.

Guarantee funds will not be released by the city unless approval has been received from
all applicable departments that are responsible for acceptance and/or maintenance of such
improvements. Partial releases will not be atlowed.

All improvements begun by the applicant must be completed, Once the applicant has
begun making improvements, the applicant shall not be eligible for submitting a
guarantee to the city to cover the incomplete improvements.

Binding Site Plan Code Amendment
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{4) Public improvements must be in place at time of certificate of occupancy or acceptable
assurances for complction with a temporary certificate of occupancy.

21.80.160 Warranty requirements for acceptance of final improvements,

At the time of final acceptance of the improvements, the applicant shall provide to the city a one-
year warranty guarantee at 10 percent of the established final cost of the public and/or off-site
improvements which must be acceptable to the city.

21.80.170 Survey required.

n The survey required must be conducted by or under the supervision of a Washington
State registered land surveyor. The surveyor shall certify on the binding sitc plan that it is
a true and correct representation of the lands actually surveyed and the survey was done
in accordance with city and state law.

(2) In all binding site plans, lot comer survey pins must be set before final approval can be
granted.

(3) In all binding site plans, perimeter monuments must be set before final approval can be
granted.

(4) Inall binding site plans, control monuments must be set before final acceptance of public
improvements. Performance guarantees must include the installation of all contro!
monuments. Control monuments must be installed per city design and construction
standards.

(5) In all binding site plans, where final approval is to be granted by the acceptance of a
performance guarantee, lot comer and perimeter monuments must be set. The
performance guarantee must include the resetting of any monument that has been lost
during construction of public improvements

21.80.180 Dedication — Warranty deed.
Any dedication, donation or grant as shown on a binding site plan shall be considered a statutory
warranty deed to the grantee for the use intended

21.80.200  Modification_of binding site pian requirements-

(1)  Any applicant can request and make application to the city requesting a modification of
up fo five percent ﬁ'om a requlrement of. -QHMG—Q—I—SO—l—?»@-e&E—I—SG—M—G—ef OHMC Title

(2) Such request formodlcanon shall be con51dered by the dII’CCtOI' as an admlmstratlve
decision.

(3)  The modification shall not be granted by the director until the following facts have been
established:

(a) There are exceptional circumstances of conditions such as: locations of existing
structures, lot configuration, topographic or unique physical features that apply to
the subject property which prohibit the applicant from meeting the standards of
this chapter;

(b)  The authorization of the modification or variation will not be detrimental to the
public welfare or injurious to property in the vicinity or zone in which the
property is located;

Binding Site Plan Code Amendment
Ordinance
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(c) A hardship would be incurred by the applicant if he/she complied with the strict
application of the regulations;
(d) Landscaping requirements arc not thereby reduced.

21.80.360 Appeals to the hearing examiner.

(1)  An appeal of the decision relating to the binding site plan shall be made to the hearing
examiner,

(2)  The written appeal shall include a detailed explanation stating the reason for the appeal.
The decision of the hearing examiner shall be the final action.

21.80.400 Enforcement.

The auditor shall refuse to accept for recording any binding site plan which does not bear the
verification of approval as defined by this chapter. The city attorney is authorized to prosecute
violation of this chapter and to commence actions to restrain and enjoin a violation of this
chapter and compel compliance with the provisions of this chapter. The costs of such action shall
be taxed against the violator.

Binding Site Plan Code Amendment
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Section Three. Severability. If any provision of this Ordinance or its application to any person
or circumstance is held invalid, the remainder of the Ordinance or the application of the
provision to other persons or circumstances is not affected.

Section Four. Effective Date. This Ordinance shall be in full force (5) five days following
publication.

PASSED by the City Council this 18" day of January, 2011.

{ ) APPROVED by its Mayor this day of ,2011.

( ) Vetoed
THE CITY OF OAK HARBOR
Mayor

Attest:

City Clerk

Approved as to Form:

City Atlorney

Published:

Binding Site Plan Code Amendment
Ordinance
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PLANNING CONMMISSION
REGULAR MEETING

CITY HALL ~ COUNCIL CHAMBERS
December 28, 2010

ROLL CALL: Present: Bruce Neil, Kristi Jensen, Keith Fakkema, Greg Wasinger, Gerry
Qliver and Jeff Wallin.

Staff Present: Development Services Director, Steve Powers; Senior
Planners, Cac Kamak and Ethan Spoo; and Associate Planner; Melissa
Sartorius

Chairman Neil called the meeting to order at 7:30 p.m.

MINUTES: MR. FAKKEMA MOVED, MR. OLIVER SECONDED, MOTION CARRIED
TO APPROVE THE OCTOBER 26, 2010 MINUTES AS PRESENTED.

PUBLIC COMMENT
No comments.

ADULT ENTERTAINMENT INTERIM ORDINANCE - Public Hearing
The Planning Commission conducted a public hearing to consider finalizing the Interim Adult
Entertainment Ordinance. Mr. Neil noted that the Public Hearing was opened on July 27™.

Mr. Powers reminded the Commission that in previous briefings staff provided information on
the legal framework that regulates adult used, several studies on the effects of adult uses in
communities and analysis regarding the location of such uses in Oak Harbor. Mr. Powers noted
that this material was not recreated in the Planning Commission's December agenda packet but
that he had three copies available if needed. Mr. Powers stated that staff is recommending that
the Planning Commission make a recommendation to the Council to adopt the interim ordinance
as the final ordinance based on the following:

s Adult Oriented Businesses are entitled to some protection under the State and Federal
constitution,

» The courts have upheld reguiations that are tailored to regulate the secondary effects
(crime, property values, blight) of such businesses.

Reguiations cannot completely eliminate these uses from a municipality.
The dispersed approach and concentrated approach have both been held to be
constitutionally permissible as legitimate “time, place, and manner’ of protected speech.

* The dispersed approach is not suitable for Oak Harbor since it eliminates aimost all
properties,

¢ Concentrated approach may be the best method for Oak Harbor to regulate adult
entertainment faciiities.

e There is more industrial land available for development than commercial lands.

* Properties identified in the interim overlay district, referred to as subject properties, fall
outside the buffers of sensitive areas.

« Subject properties are located in a developing area and can be served by all utilities.

Area of subject properties is more than all available community commercial lands.

* Since there have been no applications for the development of adult entertainment facilities
in Qak Harbor and Island County the land identified in the interim ordinance will provide and
ample supply of properties and will be augmented by properties identified by the county in
and around the same area.

Planning Commission
Decernber 28, 2010
Page 1 of 6

59



ATTACHMENT 3

Mr. Powers recommended that Planning Commission open the public hearing again, take any
additional public testimony, then close the public hearing and have Commission deliberation
and make a recommendation fo the Council.

Commission Discussion

Ms. Jensen asked about the sentence on page 21 of the packet titled 19.52.060 Non-
conforming uses. She asked what is meant by, “an adult entertainment facility which receives
non-conforming status by virtue of an order from a court of competent jurisdiction...” Mr.
Powers explained that it meant that if someone claimed that they had a non-conforming status
and the City said that they did not and the issue was taken to court that has jurisdiction to make
that decision and the court decided that they in fact were non-conforming, that then would
suffice for the meeting of the standards being a non-conforming use. Ms. Jensen also asked
about 19.52.060 (2). Mr. Powers expiained that there is an amortization period for a non-
conforming use and that it will not continue forever.

Chairman Neil opened the public hearing. No comments were forthcoming and the public
hearing was closed.

Mr. Oliver asked if there was anyone that had come forward stating that they woulid like move
forward in opening an aduit entertainment facility. Mr. Powers stated that there were none and
that since the time that the City Council adopted the interim ordinance there have been one or
two additional inquiries but there have been no applications filed yet.

ACTION: MR. FAKKEM MOVED, MR, WALLIN SECONDED, MOTION CARRIED TO
RECOMMEND THAT THE CITY COUNCIL APPROVE ADOPTING THE
INTERIM ADULT ENTERTAINMENT FACILITIES OVERLAY ZONE
ORDINANCE AS THE FINAL ORDINACE.

PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE

PLANS - Public Hearing
Chairman Neil opened the public hearing.

Mr. Spoo presented the binding site plan code amendments. Mr. Spoo indicated that the
amendments would establish a process for altering binding site plans and specify who can
submit an aiteration for a binding site plan.

Mr. Spoo explained that a binding site plan is a type of land division. There are three types of
land divisions that the State allows City's to regulate. Those are subdivisions, short
subdivisions and binding site plans. Binding site plans are primarily for commercial and
industrial properties but can be used for residential condominiums.

Mr. Spoo stated that State law RCW 58.17.035 requires a binding site plan aiteration and
vacation process. If a City chooses to adopt binding site plans as an altemative land division
process then we are required to have an alteration and vacation process. The City's existing
code is incomplete in that aspect, as it does not have an alteration process.

Mr. Spoo explained that the central issue in the draft Binding site plan code presented is who
may submit an alteration application to a binding site plan. Page 35 of the agenda packet
shows a new section of the Binding site plan code called “Aiteration of an approved binding site
plan.” The proposed new section states that it is the majority of owners whose lots are
proposed to be altered. After further consideration, staff believes that it is better if all owners
whose lots are proposed to be altered within a binding site plan should sign the alteration
Ptanning Cormmission
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application rather than just a majority unless you have a situation where there is commonly
owned properties; then all owners within the binding site plan would have to sign the binding site
plan application.

The draft ordinance also addresses the submitial process and review process. Alterations are a
Review Process Type 2 which means that staff reviews the application and make a decision
which is appealable to the Hearing Examiner.

Mr. Spoo concluded by recommending that the Planning Commission open the public hearing,
take public comment and then continue the hearing until next month.,

Mr. Powers added the there was a public comment letter that was submitted and distributed to
the Planning Commission (Attachment 1).

Mr. Spoo stated that the letter was submitted by Alice Smith and her opinion was that she
doesn’t think that alterations to binding site plans shouid be allowed unless all property owners
within the binding site plan sign onto the alterations.

Commission Discussion
Commissioners asked the following questions:

Doesn't Alice Smith’s letter say the same thing that Mr. Spoo just explained? Mr. Spoo said no,
that actually what he said was that all property owners who are proposing to aiter their lots
would have to sign e.g. if you have 10 lots and someone proposed tfo alter three of those lots, all
three of those property owners wouid have to sign the application because they own the lots
that are proposed to be aitered. What Ms. Smith is saying is that ail 10 property owners would
have to sign the alteration application even though the aiterations wouid only directly affect 3
lots.

What has happened that brought this to staff's attention? Mr. Spoo said that an application was
submitted to aiter an existing binding site plan for some residential condominiums and that
application was what brought to staffs attention that our code doesn’t have an alteration
process.

Chairman Neil opened the public hearing for public comment.

Sue Karahalios (1085 SE Regatta Dr., B-101) expressed conicern that the City was changing
the binding site plan rules midstream while the Pier Point Condominiums are in litigation with the
applicant. She suggested that the Pier Point Condominiums should be "grandfathered”. She
noted that applicant has come before City staff twice and has been turned down and this
appears to be a backdoor means to get what they want. Ms. Karahalios asked the Commission
to think about themselves being in a situation where they had bought a condominium they
believed had common area on the full plat, and because they didn’t have enough money to
keep going through litigation they get rolled over and then {o have the rules changed again. Ms.
Karahalois stated that is a very difficult thing to live with. She asked the Commission not to be a
part of that.

Bob Severns (1085 SE Regatta Dr., C201) spoke as a resident of Pier Point Condominiums.
Mr. Severns stated that he believed that the code change before the Commission comes from
one particular binding site plan which is the Pier Point Condominium Binding site plan. Mr.
Severns believed that the modification language in the current binding site plan ordinance has
been fine up until now. Mr. Severns believed that the existing applicant has moved this process
along so that the code change went into affect just before the Hearing Examiner hears yet
Planning Commission
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another appeal of the Pier Point Condominium Binding site plan. Mr, Severns also shared
details about the legal process they had been through with the applicant regarding the Pier
Point Condominium Binding site plan. Mr, Severns stated that the issue is who participates
when you are altering an existing binding site plan and in Pier Point’s case, it is an existing
binding site plan with an expired construction schedule on the binding site plan. Mr. Severns
stated that his point is that the language that has been proposed should not go forward unless it
states that all owners and anyone with an interest in the property signs onto the alteration
application. Mr. Severns recommendation was if this code change goes forward the Pier Point
Condominijum Binding site plan should be exempt.

Commissioners questioned Mr. Severns about the details of the Pier Point Condominium
binding site plan and amendments, legal descriptions, easements, and common areas.

Mr. Powers reminded the Planning Commission that they were not being asked to be involved in
making a decision on the pending application that Mr. Severns and Ms. Karahalois has spoken
about. The Commission’s roll will be to make recommendations about the language which
shouid be in the code. Mr. Powers agreed that while it is helpful to hear a real life example as
sort of a backdrop, the application that Mr. Severns is referring to is before the Hearing
Examiner and it will be his responsibility to make a decision on the specifics.

Mr. Severns noted that he asked Mr. Powers how the proposed code language affects the Pier
Point Condominiums ownership and that Mr. Powers stated that the City is not able to answer
that. Mr. Severns stated that although he thinks he understands that answer but until the City
can tell the eight residential owners what affect that potentially has on them he urged the
Pianning Commission not to move forward.

Alice Smith (1085 SE Regatta Dr., A-101) stated that ail the property owners will be affected if
the binding site plan is changed. Ms. Smith explained that prior to her purchase she read all the
documents and saw that binding site plan had been expired so she bought it knowing that that
property was not going o be built on. She didn’t think it was right for the City to make it possible
for what she signed as a legal document to change. She also suggested the “grandfathering”
option.

Commigsion Discussion

Commissioners asked if the Hearing Examiner could rule something different for a particular
situation and which would take precedence. Mr. Powers stated that neither would take
precedence.

Mr. Powers went on to say that he appreciated the comments from citizens of the Pier Point
Condominium have offered. He also said that staff apologizes if staff's first draft of the code
amendment has created any undue anxiety. Mr. Powers stated that staff is attempting to put in
place a process that the City code needs. He emphasized that this was a first draft and staff is
already contemplating additional changes to the language as we move forward.

Mr. Powers went back to the question about which decision would take precedence. Mr.
Powers stated that one is a decision on a pending application which City staff has already made
a decision on: which is that we cannot process the amendment as proposed. That decision has
been appeal to the Hearing Examiner. That is not litigation; that is just the land use process still
inside of the City’s administrative process. The other side is a deficiency in the City code which
was discovered at our second look at the application. Upon further review we determined that
our code lacks the appropriate process by which we accept and process someone’s request to
change a binding site plan. Mr. Powers emphasized that the simple act of requesting does not
mean that it is approved. He pointed to the two denials that staff has already made on the
Planning Commission
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application as evidence that just because you ask doesn't mean that is what is approved.
Regardless of that; a process is need in the code. That is what has been presented this
evening. If the City Council adopted this language it would be in place but we still have to see
what the Hearing Examiner's decision might be. That decision could then be appealed to the
Court, which is what happened for the previous Hearing Examiner's decision, and depending on
that hypothetical Court action we may or may not see the application come back for an
amendment to the binding site plan. |If that was to happen at least we would have a process in
place that would tell us who needs to sign the application and how staff processes the
application.

There was further discussion about whether the change in the process allows the applicant to
do anything. Mr. Powers noted that there is no process in place today that tells us who needs to
sign and that is the issue we have been dealing since the very beginning. Mr. Powers aiso
cautioned against resting the entire conversation on the Pier Point example because there are
other binding site plans and other property owners that may at some point in the future wish to
amend their binding site plan and we should have a process in place.

Ms. Jensen stated that she would like to see language that concem a change for condominiums
fo require that anyone that owns at that fime all need to sign.

Mr. Wallin asked how the modification process that is currently in place in the code works. Mr.
Powers explained that the existing language on page 34 of the agenda packet. Mr. Powers
stated that modification process is not very meaningful in terms of process.

Ms. Jensen asked how many times there have been changes to binding site plans during the
time Mr. Powers has been with the City. Mr. Power indicated that there have been changes to
Qak Tree Village Binding site plan and changes to Acom Piaza and two requests for Pier Point
Condominiums which is the only residential binding site plan.

Mr. Powers stated that there is no outside applicant which has driven staff to propose the
amendment. The amendment was the result of an application. The applicant has not said to
staff that we need to write the code. This is based upon review by the City Attorney and the
City's land use attomey that our code needs to be amended. Mr. Power noted the term
"Takings” used earlier; and stated that that term would be truer if there weren’t at least a
process by which someone can apply. Mr. Power also stated that “Takings” are an action of
government which someone feels has deprived them of use of or enjoyment of their property.
Mr. Powers stated the suggestion of “Grandfathering” will be looked at.

Mr. Oliver asked if the City should wait until the decision was made on the Pier Point
Condominiums since we don’t know what the ramifications could be. Mr. Powers stated that
without knowing what the Hearing Examiner might say he can't tell how the ordinance would
work with that particular decision and that it doesn’t trouble staff because one is process and the
other is a particular in a very specific instance. They can be done independent of each other.
Mr. Powers explained that the timing is not opportune but it is where we are in terms of staff
being able to bring something forward. Mr. Powers also noted that the earliest the code revision
gets to the Council is in February and the Council has ability to make the decision as to whether
they wish to take action or whether they need additional information, or if they think the timing
needs to be delayed for a particular reason. Mr. Powers noted that he has tried most of the
evening to keep the code amendment separate from the pending application and he
acknowledged that the pending application has a hearing date set for eary January. If that
hearing goes forward we would anticipate that a decision could be reached by the end of
January. Mr. Powers referred back to the question of should we wait, and noted that it is not
litigation from the City’s perspective it is just a land use decision.

Planning Commission
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Mr. Oliver stated that he believed all interested parties should have a say in what is changed
and not changed.

Rhonda Severns (1085 SE Regatta Unit C-101) stated that when she purchased her property
in 1994 she was assured by her real estate agent that it was going to be gorgeous and to go
and look at the Pier Point binding site plan which would show how the site was going to be
developed. Mrs. Severns stated that the owners were told that they needed to work with Mr.
Massey and they have tned and find that he has gone in a different direction. She stated that
Mr. Massey said that he doesn’t want his condos to look the way Pier Point looks. She was
concerned that Mr. Massey couid put a totally different look which would devalue Pier Point
because it would look like an add-on. She was concerned about what protection there is for
condominium owners when they buy into a project and what their rights are when the rules can
be changed 15 years iater.

Mr. Neil commented that he felt that staff was asking the Planning Commission to just simply
approve a process to change a binding site plan but for some reason he feels that whatever
recommendation they make is sitting in judgment of the Pier Point situation.

Mr. Powers stated that it was reasonable to feel that way, while he has suggested that they
should be looked at separately, he is not so naive to say that they are linked as well. Mr.
Powers stated that the comment about the construction scheduie is one that we didn't address
in the draft and needs to be addressed. The issue of a construction schedule is required under
the Condominium Act and it is not something that is required under the binding site pian code.
We may be better served as a community if binding site plans deal with those things that deal
with binding site plans and allow the Condominium Act and to address those things that are
intended to protect the nghts of condominium owners. Part of the confusing nature of this
particular application is that the construction schedule is on the binding site pian which probably
isn't necessary but absolutely has to be on the condominium documents that are required. Mr.
Powers stated that staff will come back with another draft that addresses the questions raised
fonight.

Ms. Jensen asked if Commissioners could e-mail further suggestion. Mr. Powers stated that it
was appropriate to communicate with staff but not to courtesy copy fellow Commission
members,

ACTION: MR. FAKKEMA MOVED, MR. WASINGER SECONDED, MOTION CARRIED
TO CONTINUE THE PUBLIC HEARING UNTIL JANUARY 2011.

BEING NO FURTHER BUSINESS BEFORE THE PLANNING COMMISSION, THE MEETING
WAS ADJOURNED AT 9:08 P.M.
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City of Oak Harbor 12/24/2010

RECEIVED

865 S.E. Barrington Dr,

Oak Harbor, WA 98277 DEC 27 2000
CITY OF OAK HAR
Devatopmont Services m,?.ﬂf,...m

RE: Amendments to Chapter 21.80 OHMC Binding Site Plans

Let me begin by saying | am opposed to any change in amendment process that would apply to currently
existing site plans.

It may be within the prevue of government to establish a procedure to change a binding site plans going
forward, however It’s questionable whether there would exist the authority to enact processes that
would have the effect of substantially affecting existing plans, retroactively, without the unanimous
consent of those property owners individually and specifically affected.

There should be no processes enacted or considered which would aflow or assist in retroactive
changes ignoring the reliance upon site plans existing property owners have made in making their
investments in property.

Property currently under an existing binding site plan should either be exempt from new amendment
revisions if adopted or subject to the unanimous assent of those property owners who have already
made investments based upon and reliance upon existing plans.

The Chy always has the right to grant waivers based upon site and/or specific development condltions
that meet fully the current property owners rights as well as the Citles broader community wide
responsibillties.

Under no conditions, should the city be invoived is assisting a single individual or entity to profit at the
expense of other property owners immediately adjacent.

Current property owners hought their existing property based on the binding site plan, rules and legal
documents existing at the time of the purchase. To allow changes which may significantly change the
use of thelr property Is not ethically appropriate. The government should not be able to reach back and
make changes in the current regulations that will affect many home owners who relled on the
documents that were in place at the time of sale,

What | see is an attempt to change current Municipal Code to allow advantage to certain Individuals
who have friends and business assoclates in the City government and on this very City Councll. The goal
is to have the Planning Commisslon make it possible to change existing “Binding Site Plans” so an
Individual developer can individually profit at the expense of others who have previously relied on the
word “ binding” meaning exactly that.
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This current discussion is being prompted by one individual so let’s provide a little background In order
to shine a little light on this less than ethical person.

There is currently case of Alpine vs. City of Oak Harbor In which the binding site plan is allegedly holding
back development of a specific property on Pioneer and Regatta. The individual bringing the suit is
quite simply an arrogant bully who is used to getting his own way through the use of attorneys,
intimidation and the use of friends and business associates currently within city government. He has
been told by the hearing examiner in the cases previously brought to the courts he should work things
out with us, He s not part of Pier Point condominiums and has no standing to act on its behalf without
the majority consent of current owners. This Is not hls style however. To date all communication has
been in the form of unilateral demands, sults or “mutually benefichal” arrangements with individuals he

feels may be helpful to him.

He originally” bought” development rights to an undeveloped parcel within the development in which
the binding site had expired. Turns out the seller did not own those rights. The title was thus not clear
on the property, so he sued the title company and they refunded the money he pald for the rights and,
Incredibly, he now Is trying to manipufate the City to accomplish his goal of developing the property
anyway and without regard to the damage this would do the existing development. This should not be
allowed. This individual wants to use our easements, utilities and property to bulld a non appropriate
structure when he does not have the legal right to do so.

in November of 2006 the Hearlng Examiner , Michael Bobbink, conchsded and | quote “ you cannot
amend a Binding Site Plan to allow the schedule for phased condominium development to be changed
after the deadline for completlon of the development has passed. ” Findings of Fact, Conclusions of Law,
ond Decision, at 10,

When | purchased this property in 2001, it was clear from the documents | received at that time that the
“Binding Site Plan” had expired and NO additional building couid occur without my specific agreement.

If the city makes retroactive the ability to change the binding site pian then owners llke me who bought
In good falth have been betsayed by the City of Oak Harbor. Filing suft against the city and the
developer and anyone else possibly implicated imposes a burden | should not have to bear. What this
man cannot do within the court system he Is trying to do politically. | urge you not to allow past binding
site plans to be changed. ! urge you to not particlpate in this dishonest approach to changing City
code to help developers and hinder single property owners.

a&a G /ﬂ/ﬂ-&/@
Alice Smith
1085 SE Regatta Dr A101

Qak Harbor, WA 98277
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. _ Date: January 25,201 |
Clty of Oak Harbor Subject:  Binding Site Plan Code

Planning Commission Report Amendments

FROM: Ethan Spoo, Senior Planner

PURPOSE

This report coniinues the discusston on Binding Site Plan (BSP) code amendments that was
initiated by staff at the December 28, 2010 Planning Commission meeting. The amendments, if
approved, would establish a process for altering previously approved Binding Site Plans (BSPs).
Staff will present additional concepts for the Planning Commission’s consideration and comment
and requests that the public hearing be continued to February 22, 201 1.

AUTHORITY

RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of
land by use of a binding site plan. The ordinance is required to provide for the alteration or
vacaiton of BSPs.

BACKGROUND

Binding Site Plans

State law provides for the BSP process as an alternative means of subdividing property. This
method is typically used in commercial shopping centers, industrial parks and residential
condominiums where individual ownership of specific buildings or spaces is desired and where
common ownership of other facilities is appropriate (e.g. driveways, parking spaces,
landscaping, and stormwater facilities).

The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). A recent
review of this existing language found that it does not specifically or adequately address
alterations. Staff notes this review was the result of a pending application seeking to alter a
previously approved binding site plan,

December 28, 2010 Planning Commission Meeting

At the December 28, 2010 Planning Commission meeting, stafl presented a draft code
amendment to Chapter 21.80 (“Binding Site Plans”). These code amendments, as then drafied,
would have allowed an applicant to submit a BSP alteration application with the signatures of a
majority of the property owners whose lots were proposed to be altered. Staff modeled this
language after the state law dealing with subdivision alterations (RCW 58.17.215). Planning
Commission took public comment on the drait code at that meeting. The public comment
received at the December 28, 2010 Planning Commission meeting generally could be divided
into two categories:

e BSP alteration applications should require signatures of all property owners within
the originally approved BSP. Several members of the public gave testimony indicating

January 25, 2011 Binding Site Plan Code Amendments
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that alteration applications for existing BSPs should be signed by all propeity owners
within the originally approved BSP, rather than just a majority of those property owners
whosce propertics are being considered for alteration as was proposed by staff,

o Suggestion to “grandfather-in” already existing BSPs. Members of the public
indicated that, if new regulations arc adopted which aliow for the alteration of BSPs, that
the new regulations not apply in the same way to existing BSPs in place at the time of
adoption of the ordinance.

More detail on the public comments is available in the December 28, 2010 Planning Commission
meeting minutes.

DISCUSSION

To respond to issues raised by members of the public and questions from Planning Commission,
especially the issue of whose signatures should be required on a BSP alteration application, staff
researched what the requirements are of state law and how other communities in Washington
approach this issue. The following discussion offers some guidance as to how the city might
approach the issue of who has the authority to submit an application for alteration of a BSP.

With regard to BSP alterations, state law in RCW 58.17.035 says:

“Such ordinance... shall provide for the alteration or vacation of the binding site plan,
and may provide for the administrative approval of the binding site plan.”

RCW 58.17.035 also says:

“All provisions, conditions, and requirements of the binding site plan shall be legally
enforceable on the purchaser or any other person acquiring a lease or other ownership
interest of any lot, or tract created pursuant to the binding site plan.”

From the above provisions, staff infers that the drafters of the state law intended that BSPs be
enforceable, but also amendable. State law, however, is silent as to how the alteration process
occurs, leaving this largely to the discretion of local jurisdictions. It is worth noting that
subdivisions are also “binding” against property, meaning that the conditions approved as part of
the subdivision plat are recorded against the property and apply to all subsequent owners of that
property. For instance, easements for drainage may be recorded as part of a subdivision plat
against a specific lot within the subdivision. That easement applies to all subsequent owners of
the property. Yet, that easement can be vacated or altered and state law allows this to happen
with only a “majority of those persons having an ownership interest of the lots, to be altered.”

The Iatitude granted to local jurisdictions to establish a process to alter BSPs in State Code, has
resulted in a variety of different methods and threshold levels for altering BSPs across the state,
as discovered by staff in researching the issue. Attachment | summarizes the research conducted
by staff for 13 different jurisdictions across the state. These 13 different jurisdictions have a
variety of different thresholds for requesting a binding site plan alteration ranging from requiring
a majority of the signatures of only the lots to be altered to requiring all of the signatures of
every property owner within the binding site plan.

January 25, 20t { Binding Site Plan Code Amendments
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With the above information in mind, staiTl oliers the following principles for further
consideration by Planning Commission:

Binding, but subject to change. Binding site plans maps are recorded, legally binding
documenis, just like subdivisions. This means that the conditions of the binding site plan
apply to all subsequent owners of the individual properties within the binding site plan.
At the same time, state law requires that the City have & process to alter binding site
plans. Thus, it would seem that state law does not intcnd that binding site plans never be
subject to change.

Consistency with approved BSP. As noted by those who Lestified at the December 28,
2010 public hearing and as written in state law, all subsequent owners of property are
obligated to be consistent with the binding site plan. While it is reasonable for property
owners within a BSP to expect continuity and consistency with the approved BSP as
properties are developed, this expectation must be balanced with the requirement for
alterations.

BSP changes affect some or ail property owners within a BSP. Staff recognizes that
changes to one property can affeet surrounding properties.

The City should not be in the position of settling disputes between property owners
which are not in the public interest. Many of the items traditionally shown on binding
site plan maps or recorded with binding site plans, such as covenants, are items which do
not pertain to the public interest and may, therefore, put the City in the position of being
the arbitrator between property owners.

CONCEPTS FOR DISCUSSION
In working towards preparation of the second draft of this code staff considered:

The Planning Commission’s comments and questions from the December 28™ hearing,
Community input in the form of public testimony at that same hearing,
The requirements of state law, and

The need to balance property owner interests and expectations.

With this in mind staff is considering the following concepts for inclusion in the second draft and
seeks the Planning Commission’s feedback on these ideas:

Two-tiered process for alterations. Staff is considering a two-tiered process for
alterations:

o In the first tier would be alterations to binding site plans in existence at the time
the subject BSP code is adopted. Alterations to these properties would require the
signature of all property owners within the BSP.

o Alterations to future BSPs can be requested by al/ of the property owners whose
lots are proposed to be altered. Alterations to commonly owned property within
the BSP would continue to require the signatures of all property owners.

Reduced requirements for what is shown on binding site plans. It is staff’s
observation that the existing BSP code requires more information regarding covenants
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and agreements than is necessary. For example, the BSP code requires that reference be
made to “covenants...or other agreements” on the face of the BSP map document.
Covenants and agreements contain two types of information: (1) information which is in
the public interest and (2) information which is not in the public interest. Since covenants
and agreements include both types of information and are recorded with the binding site
plan, all of the items which are not in the public interest become part of the binding sile
plan at recording. The city is then in the position of settling disputes for items which are
not in the public interest, but which may nevertheless be part of the recorded binding site
plan, Staff believes that the City should focus its efforts on monitoring those items which
are in the public interest. Therefore staff proposes to change the code to exclude items
which are not in the public interest from the binding site plan recorded documents.

It is staff"s plan to seek Planning Commission and community input on the concepts presented
above, plus any additional general comments on the proposed amendments, at the January 25,
2011 meeting. Once this input is received staff will prepare a second draft of the code and
present it to the Planning Commission at a later date (tentatively set for February 22, 2011).

RECOMMENDATION
Accept public testimony and continue the public hearing to February 22, 2011.

ATTACHMENTS

e Attachment I — Binding Site Plan Alterations: Signatures Required by Washington
Jurisdictions.
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Attachment 1 - Binding Site Plan Alterations: Signature Required

by Washington Jurisdictions

Jurlsdiction

Required Signatures

Less than All

All

Relevant Clause

Aubum

X

"all owners of the properiies directly affected”..."no
adverse impact”

Bellingham

“shall be processed in the same manner as an
original application."

Bothell

"processed in same manner as the original specific
binding site plan"

Cheney

"shall contain the signatures of the majority of the
persons having an ownership interest of lots, tract,
parcels, site, or divisions in the subject binding site
plan or poition to be altered"

Federal Way

"same process and requirements... for the approval of
a binding site plan

Kitsap County

“shall contain the signatures of the majority of those
persons having an ownership interest of lofs, tracts,
parcels, sites, or divisions in the subject subdivision or
portion to be altered”

Lacey

"application shall contain the signatures of the
majority of persons having an ewnership interest of
the lots, tracts, or parcels, sites or divisions in the
subject land division or portion to be altered”

New Castle

"signatures of owners of portions of a binding site plan
which are not altered by an armendment or rescission
are not required on the amended binding site plan”

Sultan

"shall be accomplished by following the same
procedure and satisfying the same laws, rules, and
conditions as required for a new binding site plan
application"

University Place

"shall be accomplished by following the same
procedure and satisfying the same laws, rules, and
conditions as required for a new binding site plan
application”

Walla Walla

"amendments...shall be processed pursuant to this
chapter and must be recorded."

Woodland

"shall be accomplished by the same procedure set
forth in this chapter for the original plan”

Yakima

"the acknowledged signatures of all parties having an

ownership interest in the property”
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PLANNING COMMISSION
REGULAR MEETING

CITY HALL - COUNCIL CHAMBERS
January 25, 2011

ROLL CALL: Present: Kristi Jensen, Keith Fakkema, Greg Wasinger, Gerry Oliver and
Jeff Wallin. Absent: Bruce Neil. Staff Present: Development Services
Director, Steve Powers; Senior Planner Ethan Spoo; and Associate Planner;
Melissa Sartorius

Vice Chair Fakkema called the meeting to order at 7:30 p.m.

MINUTES: MR. WASINGER MOVED, MR. OLIVER SECONDED, MOTION CARRIED
TO APPROVE THE DECEMBER 28, 2010 MINUTES AS PRESENTED.

PUBLIC COMMENT: No comments.
PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE

PLANS - Public Hearing (continued)
Mr. Spoo summarized research and presented concepts for further discussion.

Mr. Spoo reported that State law reguires an alteration process for binding site plans (BSP) and
currently the City does not have an aiteration process. State law also indicates that all
development within a binding site plan shall be consistent with the approved binding site plan.
Local jurisdictions are given the latitude and flexibility fo shape that process to meet local
circumstances.

Mr. Spoo reported that staff looked at 13 other jurisdictions across the State and found that 8
jurisdictions require all property owners within a BSP to sign a binding site plan alteration, and 5
jurisdictions require something less than all of the property owners to sign. Mr. Spoo further
stated that staff believes that a balance is needed which allows for alterations but respects the
rights of property owners within a BSP. Mr. Spoo stated that staff is proposing a two-tier
process for requesting alterations to BSP’s based on the findings and comments received at the
last Planning Commission meeting.

Tier 1 provides for BSP’s which exist at the time the code is adopted, assuming the code is
adopted those BSP’s would require the signatures of all owners within the BSP in order for an
alteration to be made. Tier 2 would provide for future BSP's. Those BSP’s would require the
signatures of only the property owners whose lots are proposed to be altered.

In addition to the two-tier process, staff is recommending a change in requirements regarding
what is shown on the binding site plan map. Only those things which are in the public interest
would be shown on the BSP map. The existing BSP map requirements have required
information which is not in the public interest to be recorded on the binding site plan. Once that
information gets recorded, the City must settle disputes between property owners, even if those
disputes don't pertain to the public interest. By reducing the requirements for what is shown on
the binding site plan map, the City won't be in the position in deciding between private issues
between property owners.

Mr. Spoo concluded by recommending that the Planning Commission accept public testimony
and continue the hearing to February 22, 2011.

Planning Commission
January 25, 2011
Page 1 of 5

73



ATTACHMENT 3

Mr. Fakkema opened the public hearing.

Bill Massey (41 NE Midway Blvd. Ste. 101) pointed out that OHMC 21.80.200 allows for minor
modifications and has been used for minor modifications in the past. Mr. Massey supported
keeping the existing code in place. Mr. Massey also used the Oak Tree Village Binding Site
Plan as an example to demonstrate how a modification could be stopped by one person even
though their lot may not even be connected. Mr. Massey also pointed that some of the Goldie
Road properties that may be annexed in the future already have binding site plans through the
County. Mr. Massey stated that there were more implications to the proposed changes than just
the specific binding site plan that was discussed at the previous meeting.

Kenneth Manny (2094 SW Dillard Lane) stated he was a property owner within the Oak Tree
Village BSP. He noted that this BSP is separated by Cabot Drive and that making changes,
minor or otherwise, would require him to get the consent of the property owners on the other
side of Cabot Drive. Mr. Manny stated that the issue was of procedural faimess for people that
own property in a situation where the interest of one group of owners is entirely different and
separate from the interest of another group of owners. Mr. Manny believed if the Planning
Commission were to adopt the plan that requires 100 percent unanimity; it would stop any type
of development or modifications. Mr. Manny stated that it gives a disproportionate advantage to
persons who simply say no for the reasons of saying no or they're to busy to read the document
or they are not inclined to be cooperative or worst yet they want to get something out of it in
exchange for their willingness to cooperate even though they are in no way affected. Mr. Manny
asked the Planning Commission to carefully consider the options so that we don't find ourselves
in a position where people with a legitimate interest in making a change to a BSP are essentially
thwarted simply because it is impossibie to get 100 percent unanimity among all of the owners.
Mr. Manny stated that Oak Tree Village was a perfect example of why 100 percent unanimity
can never be enforced and be fair at the same time.

Mr. Powers commented that the ideas that have been presented are only concepts at this stage
and there is no specific daft language before the Planning Commission at this time.

Mel Vance (PO Box 2882) stated that he was tom between requiring a simple majority or a
super majonity and he was in favor of everyone having input regarding a BSP amendment. He
also stated that he didn't think Oak Tree Village was a good example because he believed it
was an extremely unusual situation to have a BSP that is split by a sireet. He suggested that
Oak Tree Village be split into two BSP's if possible.

Chris Anderson (390 NE Midway Blvd.) stated that he was also a property owner within Oak
Tree Village. Mr. Anderson read from RCW 58.17.035 and noted that it singles out commercial
and industrial binding site plans and says that the approval for improvementis and finalization of
specific individual commercial or industrial lots shall be done by administrative approval. Mr.
Anderson suggested treating commercial/industrial and residential BSP's separately as the
RCW seems to do.

Bob Severns (1085 SE Regatta Dr., C201) agreed that common ownership of facilities such as
driveways, parking spaces and stormwater facilities is appropriate and are commonly found in
BSP’s. Mr. Severns also noted that BSP’s get changed even without alteration language by
getting the proper parties together and execute documents to allow the change. Mr. Severns
asked that the Planning Commission to not be confused that BSP’s can’'t be changed because
they can. Mr. Severns urged the Planning Commission not to make it too easy to change a
BSP because to say that we're going to change the BSP and we're going to ignore the other
parties even though they purchased their properties after the fact is not something the City
wants to do. Mr. Severns pointed out that the majority of the 13 jurisdictions require all parties
Pianning Commission
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to participate in alterations. Mr, Severns agreed with a simpler BSP process on a go-forward
basis but suggested that there needs to be a proper search done on people that have an
interest in the property and they need to be included in major alterations.

Sue Karahalios (1085 SE Regatta Dr., B-101) thanked staff for acknowledging that there are
rights given to those that have an existing BSP. She also appreciated that there is consistency
in how people are treated. She supported having all the owners involved in a BSP alteration.

Tom Moser (1204 Cleveland Ave., Mount Vernon WA) detailed his background and experience
in land use law. Mr. Moser pointed out that the option to say that everyone gets to vote and you
have to have 100 percent gives tremendous veto power to somebody who may own a lot or
have an interest in a piece of property. He encouraged the Planning Commission to reconsider
that option.

Mr. Moser noted that the language proposed uses the term “restrictive covenants”. He asked if
the term meant the face of the BSP or does it mean the CC&R'’s or the declarations of CC&R’s.
He suggested defining the term.

Mr. Moser stated that the City should divide between public and private as Mr. Spoo has
suggested.

Mr. Moser presented a letter dated November 3, 2004 from the City of Oak Harbor's City
Attomey Phil Bleyhl (Attachment 1). Mr. Moser noted the following points Mr. Bleyhl made in
the letter:

e The City should not be in the business of deciding ownership.

* Minor modifications to BSP’s are allowed under the code.

o Sign-off by parties to the BSP is not necessary because it gives too much control.

Mr. Moser noted that there is a history of the City doing fine on amending BSP’s until very
recently. The BSP amendments were done administratively and he didn't see any reason that
couldn’t continue.

Mr. Moser concluded by stating that just because somebody hasn't built on a lot yet doesn't
make it the property of the people who have built and that doesn't transter ownership to
somebody who hasn’t purchased the land.

Being not further public comment, Mr. Fakkema closed the public hearing.

Commission Discussion
Commissioners asked the following questions:

How many jurisdictions were looked at? Mr. Spoo said staff only looked at jurisdictions that had
the information readily available on the internet which are the 13 jurisdictions listed in the staff
report.

Did staff also consider commercial verses residential BSP’s? Mr. Powers said that staff did
consider whether it is necessary to have a different process for commercial and industrial BSP’'s
and BSP’s used for condominiums but tried an approach that covers all the bases with a single
set of procedures and then deal with the specifics of each application as they come forth.

The public hearing was continued to February 22, 2011.

Planning Commission
January 25, 2011
Page 3 of 5

75




ATTACHMENT3

R % Loy <,

LAW DEPARTMENT
City of Oak Harbor
865 SE Barrington Drive
Ouak Harbor, Washingion 98277
(160)679-6306
(360)675-1914 forx

Phillp L. Bleyhi Kim Parrine
Cliy Altarney Legnl Assigtant
Allison Cansberbasch Marlanne Ledgerwood
Assistant Clty Afiorney Paralegal

November 3, 2004
Scott M. Missall
short Cressman & Burgess

999 Third Avenue, Sutte 3000
Sealtie, WA 981044088

Re: PerPoint
Dear Mr. Missai:

This istter Is In response fo yous letter of October 15, 2004 conceming fitte fo the lofs
which are uhdeveioped n he Pier Point Condominium Binding Stte Pian areq.

it seems 10 me there cve fowr major lssues:

1. Whelharﬂladwabpnwntmiomasebismﬂieadstuapropawmm
the tile holder.

2.  Whetherthe Clly con process a change In the development scheduie as
a minor modification of he stie plan of for a change in intenatly of use for
alot.

3.  Who must sign-off on an application or approved slte plan change.

4. Whether the owner of the vacant lofs can shift uniis from one lot fo
another on the piat.

Pc. Hie.
rec'o. Hzsfu
ATTACHMENT 1 {ep
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doesnotadjudlcuteowna:smpmcwdoesnmnuvetopmcessamause
peimit where Cwnentip i cspufed. See for exarmple, Taviot v. Board of

L Sou g (Del. Supr.} 1985 WL 188302 .
Howaver slnceﬂmClvaennﬂprocesslsnotacthheMebadlwlcme
ownenship disputes, the Cliy muvptoceedvﬂlhptocesshg apalrnltwenwhan
mefemIQMquuesﬂomconcemlngﬂﬂe Mg BOX giustme
LG Baach, 568 A.2d 1083, lﬂBﬁ[Dalc. 1989} This is
eapeclaﬂviruewlmﬂ'leap:ﬂlcam as you have now provided, shows
recognition of ownership iterest by a tile company, the City can move forwand
Mhpmoosﬁmﬂwappllcaﬁonforablndhgﬂapbnchange Sun OIl

e} 1, 390 S.W.2d 803, 807 [Tex, 1986). Such
pfooasslngorevenapprovm however.lsnotmudelnderogallonofaw
propery fights of others who own of fent property in Pler Point Condominkms.
Rather, In a sense the Cliy is looking at the stte plan -- 1.8., the plan for
developmeant and not the binding site plan ~ [.8., the division info lots,
easements and othes reciprocal rights. Thus, the Clly can approve changes
apain fo the site pian without adiudicating other's owneship interests. The
difficully for youwr client is fhat both fypes of Informnation are on the same

O] [T , OCEsS hlsappamma?mepummnanmgnkecm
foﬂmadabngpmeessofdedhgmmihesabambvam'ngnmandmemsot
the binding site plan under OHMC 21.80.200, # is my undemstanding that such
long standing infempretation will not be dishubed by the Clly at this time,
although, It seems a bit sirained.

Minor modification, however, cannot mean the shiffing of residential unils from
one location fo another In the same development,

-' sffe plon. A question was ralsed as 1o who had
mugnoﬂoncmycmnmiombhdhgdlaphnmap That lssus is not
addressed In the Clly Code. RCW 58.17.215 et saq,, piovidaes some guldance.
it authoizes a partial omendmernt which covers only certain lots. S0 long a8 the
owneis of the lots are wanting fo make the change fo thek lofs, they con sign-off
to an amendment which covers the “site plon® elements of the lols. it would
seern, therefore, an amenciing document should only sitow the lofs for which
changs Is being sougitt and that the person’s needing to tign-off on the ghe
plon ae the owners of record for the sife plan and not afl of the owners of the
binding stte plan. Such an appfoval would not affect the other owners' interests,
In fact, as the RCW sections above clied: an easement inferest will not be
affected by such amendment. However, ogain, the Clly has no authoiity fo
affect the cthers' inferests In the condominium and because site pion elernents
are located on the binding slte plan map, § is arguable such dghts may be
claimed. In short, the new map would only cover the kis
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ATTACHMENT 3

Dale: February 22, 201 |
) e Subject:  Binding Site Plan Code
Plannlng Commission Report Amendments

City of Oak Harbor

FROM: Steve Powers, Director and Ethan Spoo, Senior Planner

PURPOSE

At its February meeting, Planning Commission will be in the third month of discussions
regarding amendments to the binding site plan (BSP) code. This report continues those
discussions where they left off in January. The code amendments, if approved, would establish a
process for altering previously approved BSPs. With this report, staff presents the second draft of
the code for the Planning Commission’s eonsideration.

AUTHORITY

RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of
land by use of a binding site plan. Should a city chose to adopt such an ordinance, is required to
provide for the alteration or vacation of BSPs,

BACKGROUND

Binding Site Plans
State law provides for the BSP process as an altemative means of subdividing property. This

method is typically used in commercial shopping centers, industrial parks and residential
condominiums where individual ownership of specific buildings or spaces is desired and where
common ownership of other facilities is appropriate (e.g. driveways, parking spaces,
landseaping, and stormwater facilities).

The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). A recent
review of this existing language found that it does not specifically or adequately address
alterations. Staff notes this review was the result of a recent application seeking to alter a
previously approved binding site plan,

January 25, 2011 Planning Commission Meeting
Discussion concepts presented by staff at the January meeting introduced a two-tiered system

whereby alterations to BSPs already in existence would require the signatures of all property
owners within that BSP. All future BSPs would require that only those property owners whose
lots are proposed to be altered sign the alteration applieation.

Planning Commission accepted testimony in an open public hearing based on the concepts
presented by staff. Two distinctly different opinions were voiced by those who gave testimony:
(1) those who believe that the signatures of all property owners within a BSP should be required
to make alterations and (2) those who believe that signatures of less than all property owners
within a BSP should be required (i.e. only those whose lots are proposed to be altered). The
former group pointed out that a BSP, by its very nature, sets up expectations by property owners

February 22, 2011 Binding Site Plan Code Amendments
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ol’the need for consistency with that BSP. The latler group expresscd concern that requiring ail
signatures would effectively prevent any changes to BSPs since one reluctant property owner
could halt an altcration.

More detail on the public comments is available in the January 25, 201 | Planning Commission
meeting minutes.

DISCUSSION

Additional Research

Based on comments received at last month’s Planning Comimission meeting, staff conducted
additional research regarding how other coinmunities around the state process alteration
requests, as well as the nature of BSPs in Oak Harbor.

At last month’s meeting, staff presented research from 13 communities distinguishing between
those who require all property owners within a BSP to sign and those which require less than all
to sign aiteration applications. This month staff researched additional communities increasing the
total number to 59. Of the 59 communities rcsearched, 11 communities either do not have a BSP
process or an aiteration process. Of the 48 communities which do have a process, 39 (81%)
require signatures by all property owners within the BSP to make alterations. However, we
should proceed with caution in drawing conclusions from this information. Most of the
jurisdictions in this category have code language stating that the same process shall be used for
alterations as for submitting the original binding site plan application. The two actions are
treated the same. It is not clear from this research whether or not any of these jurisdictions have
encountered any difficulty in implementing this approach to alterations. This research also does
not give any insight in to whether the other jurisdictions’ application procedures are guided by
policy, rather than code. See Attachment 1 for further detail.

Staff also looked into the number and type of BSPs within the Qak Harbor city boundaries.
There are 13 BSPs in city boundaries, ten of which are commercial/industrial BSPs and three of
which are residential condominiums. Only one BSP within the city has a construction schedule
associated with it. See map in Attachment 2.

Topics for Consideration
The following topics are offered for the Planning Commission’s consideration as you review the

second draft of the amended code:

e The City must have an alteration or vacation process. It bears repeating that the City
of Oak Harbor is required under RCW 58.17.035 to provide a process for property
owners to seek to alter or vacate portions or all of an approved binding site plan.

o Submittal of an application is the beginning, not the end, of the process. It is
important to note that the proposed code amendment is primarily intended to put into
place a process by which applications for aiterations may be submitted and considered.
The process only begins with the receipt of the application. The review of the alteration
application is deemed a Type [ process (an administrative decision, requiring notice to
the general public and property owners within 300 feet). This administrative decision is
appealable to the City’s Hearing Examiner.

February 22, 2011 Binding Site Plan Caode Amendments
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e Varying property owner interests. At the January 25, 2011 Planning Commission
meeting, one of the central issues (based on public testimony) was the topic of varying
property owner interests. At issuc is whether a single property owner, or group of
property owners, should be able to submit an application for a binding site plan altcration
without lirst securing the permission (in the form of signatures on the application) from
all property owners within the binding site plan.

e A BSP is a method of dividing land (public versus private interests). The binding site
plan process is a means of dividing property; it is the approval of this land division that is
the *public interest.” The existing code language requires certain information to be
included on a binding site plan map that is not necessarily directly related to this purpose.
Some of this information may be regulated by other permit procedures (such as through a
site plan and design review approval per OHMC 19.48) or it may be in the form of
private agreements (covenants) between property owners. It is staff’s belief that the City
should ot be adjudicating private interest issues, but should focus on issues clearly in the
public interest.

¢ Research findings. Staff research shows that the majority of jurisdictions choose to
require the signatures of all property owners within a BSP for alterations (by way of
stating the procedure for alterations is the same as for original approval). It is unclear
from this research whether or not requiring all property owners within a BSP to sign has
led to problems. In other words, these cities should not necessarily be looked at as
directly applicable models for the City of Oak Harbor. Staff research also shows that the
City has relatively few BSPs and most of the BSPs are commercial or industrial. The
staff recommendation seeks to create a process that will work with existing and future
binding site plans.

SUMMARY OF SECOND DRAFT OF CODE
The second draft of the code responds to the above topics. The code has the following features:

¢ Limit what is recorded on BSP map documents. In order that the City focus its role on
the subject land division and what is in the public interest, the language proposed by staff
will limit what is recorded on future BSP map documents. Staff is proposing to limit
what is recorded on a binding site plan map to those items which pertain directly to land
division; primarily lots and their dimensions, riphts-of-way, easements (access, parking,
open space, etc.), and public utilities (sewer, water, storm).

¢ The City will only accept alterations that pertain to the public interest, As a way of
distinguishing between public (land division) and private interests, the City will only
accept an alteration application if it pertains to the items recorded on a binding site plan
map. Since the items which are recorded on a binding site plan map are being limited, as
per the first bullet above, staff believes this will focus the City on those items in the
public interest.

Binding site plans approved prior to the date of the new ordinance include items not
pertaining directly to land division. In recognition of this fact, the City will accept
alterations to already established binding site plans for elements such as zoning setback
lines, building envelopes, parking areas, general circulation, landscaping areas, proposed

February 22, 2011 Binding Site Plan Code Amendments
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use, location of buildings, and loading areas.

e Alteration applications may be submitted by only those property owners who are
directly affected. At ils January meeting, Planning Commission accepted public
testimony indicating that requiring all signaturcs for BSP changes could limit private
property rights as well as create a process which may be impossible for a property owner
to initiate. On the other hand, the Commission also heard testimony that those property
owners who may be directly affected by the proposcd alteration should have a role in
determining whether the amendment is submilicd. Afler revicwing this testimony, other
codes and weighing the pros and cons of different approaches, the stalT recommends that
only those property owners directly affected by the proposed alteration be required to
sign the application. In some cases, this may be only one property owner if a change
directly affects only his lots (e.p. the alteration of a properly line or easement). In other
cases, this may require the signatures of multiple property owners who may be affected,
as would be the case if an alteration to a shared parking facility were proposed. Each
alteration application would need to be accompanied by a title company certification
proving ownership, and therefore, ability to submit the application. It is staff’s opinion
that this process is the most appropriate given all the information at our disposal.

CITIZEN COMMENTS

The Chair of the Planning Commission received a letter from Mr. Christian Anderson on behalf
of Dry Lake Land Stewardship, LLC. Dry Lake Land Stewardship has been planning a new
commercial development, which is partly within the Oak Tree Village Binding Site Plan. It is
Mr. Anderson’s opinion that alterations to a BSP should require the signatures of only the
property owners directly affected. His contention is that requiring additional signatures may
constitute a “taking™ of private property and could hinder economic development within the

City.

The Chair of the Planning Commission also received a letter from Mr, William Massey. In that
letter, Mr. Massey expressed his opposition to requiring all property owners within a BSP to sign
alterations. He proposed two alternative ways to process an alteration application: (1) by vote of
the majority of the property owners contiguous to and directly affected by the proposed
alteration and (2} a minor/major system whereby minor alterations would be decided
administratively by staff and major alterations would be decided by the City’s hearing examiner.

RECOMMENDATIONS
e Accept public testimony and close the public hearing.
¢ Recommend approval to City Council of the amendments to Chapter 21. 80 OHMC
(*Binding Site Plans”) as drafted in Attachment 5.

ATTACHMENTS
e Attachment | - Binding Site Plan Alterations: Signatures Required by Washington
Jurisdictions.
* Attachment 2 — Map of binding site plans in Oak Harbor.
Attachment 3 — Letter from Mr. Christian Anderson, Dry Lake Land Stewardship, LLC
e Attachment 4 — Letter from Mr. William Massey
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¢ Auachment 5 — Drall amendments to Chapter 21.80 OHMC (*Binding Site Plans™)
{Plcase notc that both a legislative cdit version and a ‘clean’ version are provided.)

February 22, 2011 Binding Site Plan Code Amendments
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Attachment 1 - Binding Site Plan Alterations: Signature
Required by Washington Jurisdictions

Required Signatures
Jurigdiction | Less than All All Relevant Clause
Aberdeen Do not have BSP process
Modifications may be applied for pursuant ta
Anacortes X astablished city procedures.
The application materials, procedures, raview criterla,
standards, etc., shall be the same as for the initial
|Adinglon X binding site plan
"all owners of the properties directly
Auburn affected”..."vacations shall no adverse impact’
Bainbridge
Ll_sland |Do not have BSP process
Battleground Ll *{0 aiteration process
shall ba processed in the same manner as an
Bellingham riginal application.”
Bonney Lake Jo not have BSP process
srocessed in same manner as the original specific
Bothell inding site plan”
Bremerit.. (o aiteration process
For residential, all signatures required, uniess
vacation in which case it's only the property owners
Bunen X X involved. No commercialindustrial BSP aflowed.
Buriington No aiteration process
Modifications may be applied for pursuant io
Camas X established city procedures.
Amendments to a binding site plan shall be processed
iCentralia X _gursuant 1o this title and must be recorded
"shail contain the signatures of the majority of the
persons having an ownership interest of lots, tract,
parcels, site, or divisions in the subject binding site
Cheney lan or portion to be altared"
| same p?ocess fequired Jor & NEw BppIGANon as set
Covington X forth in this chapter
Das Moines X no alteration process
The proposed modification shall be considered in the
Edmonds X same manner as the proposed subdiviglon.
Ellenshurg o not have BSP process
same process and requirements...for the approval of
Federa fay | binding site plan
Proposais for alterations and vacations of binding site
plans shall be reviewed by the Planning
Issagquah X Director/Manager using the criteria in IMC 18.13.160
Alteration of a binding site plan shali be accomplished
by following the same process required for a new
Kenmore X fication as set forth in this chapter
Proposals for alterations and vacations of binding site
pians shall be reviewed by the planning dept. using
|Kirkiand X the criteria in KMC.
“shall contain the signatures of the majority of those
persons having an ownership interest of iots, tracts,
parcels, sites, or divisions in the subject subdivision or
Kitsap County riion 1o be altered”
*application sha!l contain the signatures of the
majority of persons having an ownership interest of
the lots, tracts, or parcels, sites or divisions in the
jLace subject land division or portion to be alterad"
Lake Forest
Park Do not have BSP process
Any request for a revision 10 an approved pian shall
Lake Stevens X be reviawed purauant to Seclion 14.16A.235
Amendments to a binding site plan shall be processed
Longview X pursuant to this title and must be recorded.
Alteration of an approved preliminary or final binding
site plan othar than slight deviations as defined in
LMC 19.75.070(B} shall ba accomplished by
application as set forth in LMC 19.75.035 and shall be
subject to all procedurss and requirements
Lynnwood X established in this chapter.
smendment, modification and vacatlon of a binding
site plan shall be accomplished by following the same
procedure and satistying the same laws, rules and
conditions as required for a new binding site pian
Maple Valley X ication, as set forth in this chapter.
Mercer Island Do not have BSP process
Mill Creek Do not have BSP process
85
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Monroe

the same procedures required for acquiring & binding

Tf the revision is substantial, the proposal shall follow
site plan, as set forth in this chapier.

Moses Lake

pd e s

_{no alterafion process

Mount Vernon

major and minor modifications

Mountlake
Terrace

The amended binding site plan shall be processed
subject to all the procedures and requirements of this
chapter,

Mukilteo

New Castle

Olympia

Alteration or vacation of binding site plans shall be
accomplished by following the same process and
applying the same criteria as for an initial application
for binding site plan approval.

*signatures of owners of portions of a binding site plan
which are not altered by an amendment or resclssion
are not required on the amsnded binding site plan®

No alteration process

Pasco

The recorded binding site plan may be altered at the
City Planner's discretion by processing through the
review/approval procedure.

Port Angeles

Alterations may be applied for pursuant to established
city procedures.

B iiman

N/A

Puyaflup

Alteration of an approved and recorded binding site
plan shall be accompanied by application as set forth
in PMC 19.10.040 and shall be subject to all
procedures and requirements established in this
chapier.

Redmond

Amendments to or vacations of an approved binding
eite plan shall be made through the subdivision
vacation process and shall be made by all persons
having an ownership interest in the portion to be
vacated.

Richiand

ino alteration process

Sammamish

Altsration of a binding site plan shall be
accomplished by following the same process required
for a new application as set fotth in this chapter.

Seatac

Any subdivision or binding site plan appiication under
subsection (D) of this section shall require the written
consent of parties representing no lese than sixty-six
percent (66%) ownership interest in the entire site

Shoreline

Suitan

Sunnyside

Amendment, modfication and vacation of a binding
site plan shall be accomplished by following the same
procedure and satistying the same laws, rules and
conditions as required for a new binding site plan
7pplication.

shall be accomplished by following the same
rocedure and satisfying the same faws, rules, and
'onditions as required for a new binding site plan
ppplication”

vWhenever any person is interested in the vacation or
alteration of a recorded binding site plan, the

Jprocedures set forth in SMC 18.06.040 through
16.08,080 contained herein shail be followed,

Tulkwila

that only owners of lots within the BSP that are directlyl
affected by the proposed alteration ehall be required
to authorize application for the alteration.

Tumwater

University
Place

Walla Waila

Washougal

Where the lots within a recorded plat are held in more
“than one ownership, the application for repfat shall not
be accepted by the City for processing unless
accompanied by the signaturas of all property owners
within the plat whose lot boundarnes would be altared
7 affected by the replat.

shall be accomplished by foliowing the same
ywocedure and satisfying the same laws, rules, and
ionditions as required for a new binding site pian
pplication”

amendmenits...shall be processed pursuant to this
r and must be recorded.”

shall be accomplished by the same procadure set
forth in this chapter far the original plan”

Waenatchee

no alteration process

Waest Richland

Woodland

Yakima

" 10 alteration process

shall be accomplished by the same procedure set
orth in this chapter for the original plan”

the acknowledged signatures of all parties having an

wnership interest in the propeny”
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RECEIvE),
FEB 14 2y
CiTY
Py siigison
t
DRY LAKE LAND STEWARDSHIP LLC
chris.anderson@century21trophy.com
February 11, 2011

Mr. Nathan Spoo
City of Oak Harbor Planning Dept.
865 SE Barrington Drive h
Oak Harbor, WA 88277
Chaimnan Bruce Neil
Oak Harbor Planning Commission
865 SE Barrington Drive

Oak Harbor, WA 98277

RE: Proposed Amendments to the Binding Site Plan Ordinance

Please consider the following:

Dry Lake Land Stewardship L1.C's background

My Name is Chrigtian A. Anderson. | am an Oak Harbor native, developer, real estate broker
and a member of a group which has been planning a new commercial development within the
City Limits of Oak Harbor.

The property which we intend to develop will serve as home to a “"Home Grown" locally based
commercial retall and service orlented company. The new facility will directly employ between
20 and 40 people once completed. During the construction of the facility it will directly and
indirectly employ hundreds of others.

A portion of the property which we own and pian to develop lies within the Oak Tree Village
Binding Shie Plan (BSP). We have shared our plans with city staff and we have together
developed a concept which is ready to be submitied for site plan review by the Oak Harbor City
Planning Department. Our proposed site plan may require modifications to the Oak Tree Village
BSP. it is unclear in our particular situation if any BSP landowner acknoledgement will be
required because in our particular case the rights to access our larger parcel which adjoins the
Oak Tree Village BSP were reserved prior to the issuance of final approval of the Oak Tree
Village BSP.

Our development plans involve the modHfication of what is now an exit for some of the lots in
the Oak Tree Village BSP onto Highway 20. Our plans also includes the modification of the
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landscaping and will undoubtedly invoive tying into or modifying existing utilities which are
associated with the Oak Tree Village BSP.

The Oak Tree Village BSP was approved in the early 90's and all of the lots within the BSP
have been transferred from the original developer to successor property owners. These property
owners, some of which are not community based, may be very hard to communicate with and
are not likely to be interested in taking the time to consider any change which does not directly
effect them.

it is our opinion that any changes to the BSP ordinance should consider the long term
economic effects on our local economy and not hinder Oak Harbor's inter-city development
potential which would ultimately lead to "Sprawl” instead of “Infill" of the existing city limits.

Competing Views on the Proposed Amendment to the BSP Ordinance

The City of Oak Harbor is seeking public input on a proposed amendment to the cument
Binding Site Plan Ordinance. it is my understanding that the City Planners are attempting to
amend the regulations governing BSP's to provide for a method to make changes to a BSP after
the BSP has been adopted. It seems that there are differences of opinion on how the BSP
amendment process should be administered.

At one end of the debate it is suggested that it should require 100% approval of all of the
property owners who have any interest in the BSP to approve of any change to the BSP in all
cases.

It is unclear to us if this scenario would include seeking permission of all property owners who
simply own some of the rights associated with the real estate involved in the BSP or would i be
perhaps that any associated partles with an interest in the BSP should have fo bless a
modification.

That scenario could potentially involve a tenant which owns a Lease Hold Estate, Morigage or
Lien Holders which may have a security interest, Owners of specific rights such as easements
and or mineral rights which may own some but not all of the real property rights. Other such
examples could be owners of view rights or mineral rights or water rights. Then of course there
are the private property rights of the property owners which shars a property line but are outside
of the BSP and have shared rights.

The views on the other side of the debate seems fo be, if a property owner is legatly in title to
the private real property after the BSP has been adopted, that private property owner would be
entitied to, as a free citizen of the United States of America, make whatever changes to the
property the owner desires without any governmental involvement whatsoever so long as it
complies with the rest of the muftitude of existing State, County and City ordinances.

In this scenario if another citizen or group did not approve of the changes the private property
owner was making the conflicted parties could sort out their differences through whatever
remedies they so chose which is aiready provided for under existing faws and customs
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ATTACHMENT 3

BSP's effects on adjacent property owners

Other effects of the changes to ordinance should be considered as well. What about the
neighboring properties of a BSP? Please consider this. What would the effect of a BSP be on a
neighboring property owner if the property owner was somehow landlocked or surrounded by a
BSP that was difficult or impossible to amend because it was impossible to get a majority of the
landowners within the BSP to agree to a change? What if the owners within the BSP wished to
extract money from the land locked private property owner in exchange for cooperation in
amending the BSP for a minor change? We believe in that case BSP’s could be considered
Unconstitutional. It is what is known as a “taking”. in our opinion it would be no different than
surrounding a private property owner with what is akin to a giant mote without a draw bridge.
Even if the Mote was on one or two sides the effect could be devastating to the private property
owner who had nothing to do with creating the original BSP which is now looming around them.
There is a protection for private property owners for this in the US Constitution under the 5™

Amendment,
Washington State Law

Washington State Law provides guidance to how municipalities shall administer Binding Site
Plans under Title 58 RCW, The section of the Revised Code of Washington (RCW) which
specifically addresses how the municipal code shall be drafted by individual Cities and Counties
is found under RCW 58.17.035. and is attached as Attachment "A” to the letter. | wish fo point
out that RCW 58.17.035 specifically identifies different types of BSP's. The ordinance groups
them into categories such es residential, commercial and industrial. The ordinance goes on to

say,
“Such ordinance may apply the same or diflerent requirements and procedures to each of these

three types of divisions and shall provide for the alteration or vacation of the binding site plan, and
may provide for the administrative approval of the binding site plan".

In the next paragraph of the RCW it speciically mentions industrial and commercial BSP’s. The
state law says;

“The ordinance shall provide that afier approval of the general binding site plan for industrial or
commercial divisions subject to a binding site plan, the approval for improvemeats and finalization
of specific individeal commercial or industrial Jots shall be done by admioistrative approval.”

This requirement raises a question. Wes the BSP Ordinance originally adopted in by the City H
of Oak Harbor in accordance with State Law? The next question that comas to mind is. If Oak
Harbor's BSP ordinance was not in compiiance with state law are the owners of the properties
within the existing BSP’s bound by any BSP ordinance at ali? These are legal questions which

should be addrassed with haste,
Conclusion

We propose that any amended City Ordinance make it possible for individual property
owners to efficiently and inexpensively make changes to a BSP in the same manner changes
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are made to any other pisce of real estate which is located outside of a BSP. A properly owner
interested in making an amendment should first look to the existing Covenants of the property
for guidance as to who should have a say in the process.

If a method for amendment is unavailable in the Covenants it is our opinion that changes to
the BSP be handled privately between property owners and then blessed administratively by the
City. The Ciy’s only concemn at that point should be to make sure the changes allow for similar
Zoning and the safety and welfare of the public. After a brief review the planning department
could then approve the proposed amendments, with any agreed upon changes, acknowledge
them, and then suggest that the amendments be recorded with the County Audior.

This in our view would be in the best interest of the City planners, local citizens as well as the
individual property owners invoived with the proposed Amendments to the BSP. We dont
believe that it should be a requirement under the new revised code to seek permission from any
or ali people who claim to have an interest in the real estate located within the BSP.

If is also our opinion, based on knowledge of the real estate laws, that even if there are
Covenants recorded on the property within a BSP that do specifically contain a procedure for
privately amending the BSP, that it is not the place of the City Planning Deperiment to defend
the private property rights of individual private real estate owner or owners in enforcing those
Covenants. Remedies and Protections for private property rights already exist in other areas of
our existing laws.

Very Truly Yours,

e

CHRISTIAN ANKER ANDERSON
Member of Dry Lake Land Stewardship LLC -
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RCW 58,17.035: Alternative method of land division — Binding site plans. \\/4, -7 ATTACHMENT 3

//z{f(ﬂ/d/

RCW 58.17.035
Altemative mathod of {and division — Binding site plans,

A clty, town, or county may adopt by ordinance procedures for the divisions of land by use of a binding site plan as an
alternatfve to the procedures required by this chapter. The ordinance shall be limited and oniy apply lo one or more of the
following: {1) The use of a binding sile pian to divislons for sale or leasa of commercially or industrially zoned properly as
provided in RCW 58,17.040{4); (2) divisions of property for lease as provided for in RCW 58.17.040(5); and (3) divisions of
praperty as provided for In RCW 58.17.040(7}4Such ordinance may appiy the same or different requirements and proceduras
to sach of the three typas of divislons and shaif provide for the alteration or vacation of the binding sits plan, and may provide

for the admin ive apnrgval of the binding 8 .

The ordinance shall provide that gfiar approval of the generel binding site plan for industrial or § subject
io a binding site plan, the approval far improvements and finailzation of spachiic ind al commevcial or industrial fots shall ba
done by adminlstrative approval.

The binding site plan, after approval, and/or when speciic lots are administratively approved, shali be filed with tha county
auditor with a record of survey. Lols, parcels, or tracts created through the binding site plan procedure shall ba legai lots of
record. The number of lots, tracts, parceis, sitss, ar divisions shall not exceed the number of iots aliowed by the local zoning
ordinances.

All provisions, conditions, and requirements of the binding slte plan shali be [egaily enforceable on the purchaser or eny
other person acquiring a lsase or other ownership interest of any iot, parcel, ar tract created pursuant to the binding site pian.

Any sale, transfer, of leass of eny lot, ract, ar parce] creatsd pursuant to tha binding siie pien, that does not confarm fo the
requirements of the binding site plan ar without binding site pian approval, shall be cansidered a viokation of chapter 58,17
RCW and shall be restreined by Injunclive action and bae lilegal es provided in chapter 58.17 RCW.

[1087 ¢ 354 § 2
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. RCW 58.17.040: Chapter inapplicabie, when.

ATTACHMENT 3

RCW 56.17.040 .
Chapter inappilcable, when,

The provisions of this chapter shaii not apply to:

/ﬂﬁ’# {1} Cemsterles and other buriai plois while used for that purpose;

K

"l

{2) Divisions of iand Inlo lots or tracts each of which Is one-one hundrad twenty-eighth of a seciion of land or largar, or flve
acres or larger if the land Is not capable of description as a fractlon of a section of land, unless the govemning authority of the
city, town, or county in which the land is situated shail have adopted a subdivision ordinance raquiring piat approval of such
divisions: PROVIDED, That for purposes of computing the siza of any lot under this item which borders on a streel or road, the
iot size shall be expanded to inciude that area which would be bounded by the center fine of the road or siresf and the side lot

iines of the lot running perpendicular to such center lins;
{3} Divislons made by testamentary provisions, or the laws of descent;

(4) Divisions of land Into lots or tracts classifed for iaguatdal or gommercial ug when the clt, town, or county hes, _ﬁ 4/
approved a binding site plan for the use of the land In accordance with Tocal fegulations; L3 er Coc {

{5) A divislon for the purpose of iease when no resldential structuns other than mobile homes or traval trellers are permitted
to be placad upon the jand when the city, town, of county has provad a binding sits plan for the use of the land In

eccordance with iocal regulations; {’,ﬁ e M 5

{8) A division made for the purpose of alteration by adjusting boundery fines, between piattad or unplatied lois or both,

which does not creale any additlonal lot, tract, parcel, site, or division nor create any (o, tract, parcel, sits, ar diviglon which
contains insufficient area and dimension to mest minimum requirements for width and area for a bullding site; M =

{7) Divisions of iand into lots or fracts i (a) Such divislon Is the result of subjecting a portion of a parcel or fract of land to
either chapter 64.32 or 64.34 RCW subsaquent (o the racording of a binding site plan for all euch land; {b) the improvements
construcied or to be construciad therson are required by the provisions of the binding sita plan to be induded in one or mora
condominfums or owned by an association or other legal entity in which the owners of units thereln or thelr owners'
associations have a membership or other legal or beneficial interest; (¢} & clly, town, or county has approved the binding site
plan for ali such iand; (d) such approved binding site plan is recorded In tha county or counties in which such land Is located;
and (8) the binding site plan contalns thereon the following statament: "All development and use of the land described herain
shall be in accordance with this binding sie plan, as § may be amanded with the approval of the dity, town, or county having
Jurisdiction over the deveiopment of such iand, and in accordance with such other governmental permits, approvals,
reguiations, requirements, and restrictions that may be imposad upon such fand and the development and uga thereof, Upon
compistion, the improvements on the Jand shali be Included in one or mare condominlums or owned by an assoclation or other
iegal entity in which the owners of units therein or thelr owners’ assoclations have a membership or other legal or beneficial
Interest. This binding site plan shall be binding upon ail now or hereafter having any interest In the land described herain.” The
binding site plan may, but need not, depict or describe the boundaries of the lots or tracts resulling from subjecting a partion of
the land to elther chapter 84.32 or 64.34 RCW. A site plan shail ba deemed to have bean approved If the sita plan was
approved by a city, town, or county: (I} In connection with the final approval of a subdlvision plat or planned unit development
with respact to all of such land; or (i) in connection with the issuance of bullding parmits or final certificates of occupancy with
respect to all of such land; or (iii} If not approved pursuant ta (i) and (il of this subsection {7)(s), thon purauant o such other
procedures as such city, town, or county may have estabiished for the approval of a binding site plan;

(8) A divislon for the purpose of leasing land for facilities providing personal wirelesa sarvices whiie used for thet purpose.
"Parsonal wirelass sarvicas” meane eny federally licensed personal wirejess service. "Facliities” means unstaffed fecifities that
ara used for the ransmisston or reception, or both, of wireless communication servicas including, but not necessanly limited

{o, antenna arrays, transmisslon cables, equipment shefters, and support structures; and

{9) A division of iand into lots or fracts of leas than three acres that Is racorded in accordance with chapter 58.08 RCW and
is used or tp be used for the purpose of estabiishing a site for construction and operation of consumar-owned or invesior
owned elaciric utfity facitiies, For purposes of this subsaction, "slectric utiiity facliities” means unstaffed facllities, except for
the presence of security parsonnel, that are used for or in connection with or to faciitate the transmiselon, distribution, sale, or
furnishing of sieciriclty Including, but not limited to, electric power substations. This subsectlon does not sxempt a division of
land from the zoning and pemitiing laws and reguiations of cities, towns, counties, and municipal corporations. Furthermora,
this subsaction only applles to siectric wtliity facilities that wiii be placed into sarvice (o maat the electrcal needs of a ulliity's
exisling and new customers. New customers are defined as elactric service iocations not already in existonce as of the date
that electric utility facilities subject to the provisfons of this subsection are plannad and construcied.

(2004 c 200 § 1; 2002 c 44 §1; 1892 c 220 § 27; 1080 ¢ 42 § 4-123. Prior: 1887 ¢ 354 § 1, 1987 ¢ 163 § 1; 1883 ¢ 121 § 2; prior. 1661 c 281 § 3; 1681
c202§2; 1074 ax6 ¢ 10 § 2, 1060 exs. ¢ 271 §4.]

Notes:
Severabliity —~ Effective date — 1889 ¢ 43; See RCW 64.34.920 and 64.34.030,
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41 NE Midway Blvd., Suite 101

Oak Harbor, WA 98277 (360) 675-9091 (360} 675-5341 Fax
February 17, 2011 RECEIVED
Bruce Neil FEB 17 2018
Chairman
Oak Harbor Planning Commission Dov of:;';&"s?ﬂ“gﬁfg{‘mm
865 SE Barrington Ave.
Qak Harbor, WA 98277

Re: Proposed revisions to City of QOak Harbor Binding 5ite Plan Ordinance (OHMC 21.80).

Chairman Neil and Planning Commissioners

Our primary interest in the proposed revisions relate to the four separate parceis, of a total of eight
parcels, 50% of the BSP owned by our company in Fee Simple Title, in the residential BSP known as
Pier Paint {(our company’s parcels are not part of the Pier Point Condominium). Our company also
has a lenders deed of trust interest in a parcel of the BSP known as Oak Tree Village and we are
therefore very concerned about restrictions that could impair the development rights of our client.

The changes to the ordinance, as they are currently proposed by staff, become a property rights
issue wherein property owners within a BSP could control the reasonable use of another property
owner even if there is no detriment to the property owners who vote against proposed changes to
the 8SP. Opposition could by based on the apathy or animosity of one or two indlividuals

It's interesting to note that at the December 28 Planning Commission hearing, staff member Mr.
Spoo acknowledged that this issue was brought to the city's attention as a result of an application
to alter an existing site plan. Further testimony, allowed by the Chairman, identified Pler Point.
Staff member Mr. Powers acknowledged that there is a link between the history of the Pier Point
application and the proposed ordinance changes.

Please consider the following:

Condominium ownership and regulations shouid not be confused with 8SP regulations.

Using Pier Point as the example; there are eight parcels and within four of the parcels there
are eight condo owners.

Rather than allowing all condo owners a vote, which creates a disproportionate advantage,
it would be more fair to allow each parcel within the BSP one vote. The right to vote on an
alteration should be allowed only if there might be an effect on the reasonable use of the
properties outside the area of the proposed alteration such as easement changes, utility
changes or changes to building envelopes. A tie in the voting should be settled by an arbiter.
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In the case of a commercial BSP consider the potential detriment to a commercial applicant
if every parcel owner has a vote in the process and one vote could negate the applicant’s
process.

If a vote is required it should only be by a majority of those property owners contiguous to,
and directly affected by the proposed alteration.

As you have seen by the process to date this is a complicated issue and doesn’t necessarily work
fairly if put to a vote by neighboring property owners.

The City of Oak Harbor has adopted a Hearing Examiner process specifically to take the politics out
of land use issues. As you can see by some of the testimony the Pier Point example appears to have
become somewhat political.

"The City Council created the hearing examiner system in May 2004 to ensure that fair and
impartial decisions are made on project permits that are quasi-judicial in manner and
administrative decisions by city departments”

if changes to the BSP ordinance are required they should be addressed in the same manner as
other land use issues, such as plats, by administrative procedure for minor modifications and a
public hearing before the Hearing Examiner for a major change. In either case appeal procedures
are in place if there are disagreements.

Our company currently has an appeal pending before the Island County Superior Court regarding
our Pier Point application. It might be instructive to table this issue to wait for the resuits of the

appeal.

As a side note, | have been retired from the development and construction business for several
years now. Our company will not be building on the Pler Point lots and | am only pursuing the
appeal as a matter of my belief in an owner’s right of reasonable use. Private property rights.

If our appeal is successful Kathy and ! will be donating a portion of, or all of the Pier Point parcels
we own, as we have donated a number of our properties, to a non profit organization which will
use the sale proceeds from the parcels toward affordable housing to benefit modest income

families.

Sincerely,
Riut m
William L. Massey

Cc Ethan Spoo, Senior Planner, City of Oak Harbor
Steve Powers, Development Services Director, City of Oak Harbor
Margery Hite, City Attorney, City of Oak Harbor
fim Stowik, Mayor, City of Oak Harbor

Enclosure: Copy of Pier Point map
Oak Tree Village map
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ATTACHMENT 3

ORDINANCE NO.

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21.80,
ENTITLED “BINDING SITE PLANS” FOR THE PURPOSES OF: (1) SPECIFYING THAT
LOTS CREATED THROUGH BINDING SITE PLANS ARE LEGAL LOTS OF RECORD, (2)
CLARIFYING TYPES OF MODIFICATIONS TO BINDING SITE PLAN STANDARDS
ALLOWED, (3) ESTABLISHING A PROCESS FOR ALTERING OR VACATING
PREVIOUSLY APPROVED BINDING SITE PLANS, (4) REVISING THE REQUIREMENTS
FOR A BINDING SITE PLAN MAP TO INCLUDE ONLY THOSE ITEMS RELATED TO
LAND DIVISION PURPOSES AND (5) AMENDING OTHER CODE LANGUAGE FOR

CLARITY.

WHEREAS, RCW 58.17.035 grants jurisdictions an alternative method for land division known
as “binding site plans”™ and;

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for
alteration or vacation of binding site plan documents:

WHEREAS, the City’s existing Municipal Code does not presently have & specific process for
altering or vacating approved binding site plans and:

WHEREAS, a SEPA environmental checklist was submitted for the proposed code changes and
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period
ending on December 22, 2010 after a 15-day comment period and whereas the City received one
e-mail copunent. and;

WHEREAS, the City issued a SEPA Determination of Nonsignificance for the proposed code
amendments on December 22, 2010 after a 15-day public comment and appeal period, as
required by WAC Chapter 197-11-535 and whereas 1o comments or appeals were received
during this period and;

WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Department of
Commerce on December 10, 2010 and received no comments from the Department; and;

WHEREAS, as part of an enhanced public participation process, the City provided notice of the
Planning Commission public hesrings to interested parties on December 17, 2010, Jamuary 7,
2011, and February 3, 2011 and that such notices were in addition to the usual notice procedures
required for 2 code amendment.

WHEREAS, after due and proper notice, public hearings were conducted by the Planning
Commission on December 28, 2010, January 25, 2011, and February 22, 2011 and a public
hearing was held by the City Council on .

THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordsin as follows:
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Ordinemece

Wity I\plenning\PlanCom\PC1112-22-1 NBSP Code Updale\BSP amendment ord final draft 021811 doc
Page 1 of 11

ATTACHREENT 5 31



ATTACHMENT 3

Sectiom One. Oak Harbor Municipa! Code Chapter 21.80 entilled “Binding Site Plans” last
amended by § 10 of Ordinance 1568 is hereby ameuded to read as follows:

Chapter 21.80
BINDING SITE PLANS

Sections:

21.80.005 Title.

21.80.010 Binding site plans allowed.
21.80.020  Division of property.

21.80.025 Condominium binding site plan.
21.80.030 Effect.

21. 80 040 Applu:ation

21 S(Iw Reqlnrements for a bindlng snte plan map.

21.80.876060 Certifications required.

21.80.080070 Title report.

A Capereyroamiieds

21.80.200080 Approval procedure.

21.80.110090 Recording requirements.

2180436100 Develapment requirements.

21.80.138110 Standards for review of commercial binding site plan.

21.80.140120 Standards for binding site plans for condomininm developments regulated
by Chapter 64.32,gni 64,34 RCW.

21.801501M Performance guarantee requirements,

21.80.1668]40 Warranty requirements for acceptance of final improvements.

21.80.178130) Survey required.

21.80.180160 Dedication ~ Warranty deed.

2180400112 wﬁﬁmﬂow

21.8030013, Appenls to the heanng uaminer.
21.80.468200 Enforcement.

21.80.005 Title
This chapter shell be entitled “Binding Site Plans.”

21.80.010  Binding site plans allowed.

Itis pmvnded ﬂ'mt. s an altemahve to subdivision or short subdivision requirements under this
title, and ag I ter 58
plans ﬁ)r classes of propeny spmﬁed in OHMC 21.80.020(1) through (43).

21.80.020  Division of property.

Division of property by binding site plans may only be used for the following:

(1)  Divisions of land into lots classified for industrial or comymercial use;

(2) A division for the purpose of lease when no residential structure other than mobile homes
or travel trailers are pennitied to be placed upon the land so long as the site plan complies

Binding Site Plan Code Amendment
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wnh all apphcable moblle home park regnlanous and the zomng code

{3} A division of land subject to Chapter 64.32 and 64,34 RCW as now in effect or hereafter
amended so long as the site plan coiplies with the standards for condominium division
under OHMC 21.80.448/20.

21.80.025 Condominium binding site plan.

| Divisions of land into lots or tracts gge allowed if:

(1) A binding site plan may be used to divide property without proceeding through division
by subdivision or short subdivision when the land or a portion of 1t is subject to either
Chapter 64.32 or 64.34 RCW when the following conditions are met:

(a)  The improvements constructed or to be constructed thereon are required by the
provisions of the binding site plan fo be included in one or more condomininms or
owned by an association or other legal entity in which the owners of umits therein
or their owners’ associations have a memberchip or other legal or beneficial
inferest;

(b)  The city has approved a binding site plan for all such land;

(c)  Such approved binding site plan is recorded in the county or counties in which
such land is located; and

(d)  The binding site plan contains thereon the followmg statement:

All development and use of the Iand described herein shall be in accordance with
this binding site plan, as it may be amended with the approval of the city, town, ot
county having jurisdiction over the development of such land, and m accordance
with such other governmenta! permits, approvals, regulations, requirements, and
restrictions that may be imposed upon such land and the development and use
thereof. Upon completion, the improvements on the land shall be included in one
or more condominiums or owned by an association or other legal entity in which
the owners of units therein or their owners” associations have a membership or
other legal or beneficial interest. This binding site plan shall be binding upon all
now or hereafter having any interest in the land described herein.

{2)  The binding site plan may, but need not, depict or describe the boundaries of the lots or
tracts resulting from subjecting a portion of the land to either Chapter 64.32 or 64.34
RCW.

(3)  The binding site plan for condominiums shall be deemed approved if:

()  Done in connection with the final approval of a subdivision plan or planned unit
development with respect to all of such lands;

(b)  Done in connection with the igsuance of a building penmit or final certificate of

occupancy.

21.80.03¢ Effect.
Upon approval and recording of a binding site plan, any and all sale or leases of lots within the

operty covered by the sne plan ! shall be in accordance wnh the bmdmg slte plan W

Binding Site Plan Code Amend:mnl
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lines es are shown on the bindmg site plan shall be lot lines for setback purposes under the
zonmg code in effect at the time t]Je issue of setbacks is to be detenmned _AMW@

21 80 m Appl!cnlion.

| 21.80.068450 Requirements for a binding site plan map.
The applicant shall submit two exact duplicate binding site plan maps meeting the following
| requirements. The &snelggcorded binding site plan shall be drawn on mylar drafting film baving
dimensions of 24 inches by 36 inches and must include the following:
(1}  Thename of the binding site plan;
(2)  Legal description of the entire parcel;
(3)  The date, scale and north arrow;
(4)  Boundary lines, right-of-way for streets, easements and property lines of lots and other
gites with accurate beanngs, dimensions or angles and arcs, and of all curve data;
(5)  Names and right-of-way widths of all streets within the parce] and immediately adjacent
to the parcel. Street names shall be consistent with the names of existing adjacent streets;
(6) Number of each lot and each block;
(7)  Reference to covenants, joint use, access easements, or other agreements eithes-to be filed

sepemlely er-on-tho-bmdmg@ﬁe-phn-must be referenced on the hmdmg gite plan;

£} Locatmn, dunensnonsand plupose of nny easements. notmg lf the easements are private
or public;

(10) Location and description of monuments and all lot coners set and found;

(11) Datwn elevations and primary control points approved by the engineering department.
Descriptions and ties to all contro! points shall be shown with dimensions, angles, and
bearings;

(12) A dedlcatmy statemem acknowledgmg pubhc and pnvate ded:cntlons and g'.rants

Binding Site Plan Code Amendment
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a6l Utilities: and
aa148 Other restriction and requiretnents as deemed necessary by the city.

21.80.030064 Certifications required.

(1) A certificate is required giving a full and correct description of ell lands divided as they
appear on the binding site plan, including a statement that the division has been made
with the free consent and in sccordance with the desires of the owners. If the binding site
plan is subject to a dedication, the certificate or & separate written instrument shall also
contain the dedication of all streets and other areas to the public, to an individeal or
individuals, religious society or societies or to any corporation, public or private as
shown on the binding site plan and a waiver of all claims for damages against any
govemmental authority which may be occasioned to the adjacent land by the established
construction, drainage and maintenance of the road. The certificate or instrument of
dedication shall be signed and acknowledged before a notary public by all parties having
any ownership interest in the land divided and recorded as part of the final binding site
plan

(2) A certification by a licensed surveyor is required, licensed in the state, that the binding
site plan survey is accurate and conforms to the provisions of these regulations and state
law.

| 21.80.080870 Title report.
All binding site plans shall be accompanied by a title comnpany certification (current within 30
days from filing of the binding site plan) confirming that the title of the lands as described and
shown on the binding site plan are in the name of the owner(s) signing the binding site plan.

| 21.80.100080 Approval procednre.
(1) Binding site plan approval shal} be a Type II review process.

32 'Ibe du'ector ahall review the ﬁaa}bmdmg-ﬂte-pha-mand circulate it to other
city departments to determine whether the requirements of this chapter and-prelinsinary
eppreval have been met

(43) Ifthe director and city engineer determine that the requirenaents are met, they shall
approve and sign the binding site plan.

(#84) If either the director ot the city engineer determine that the requirements have not been
met, the fisel binding siie plan shall be returned to the applicant for modification,

Binding Site Plan Code Amendment
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correction, or other action as may be required for approval.
| 63) 1f the conditions have been met, the director and city engineer shall inscribe and execute

their written approval on the face of the binding site plan.

| 21.80.110499 Recording requirements.

(1)  When the city finds that the binding site plan proposed for final approval meets all the
conditions of final approval, then the applicant shall take both original mylar binding site
plen maps to the Island County auditor. One of the originals of said binding site plan
shall be recorded with the Island Couaty auditor. The other will be stamped by the
auditor and forthwith returned to Oak Harbor. In addition, the applicant will fumish the
city with one paper copy of the mylar recorded by the auditor. In addition, one paper
copy shall be furnished by the applicant to the Island County assessor.

(2)  The applicant must provide the city with proof of proper filing and recording before the
binding site plan hecomes valid. This proof shall include a certification by the applicant
and the surveyor certifying that the binding site plan has not been altered between the
time it was approved for recordation and the time of actual recordation by the Island
County auditor.

| 21.80.126100 Development requirements.
All development must be in conformance with the recorded binding site plan.

21.80.136114Q Standards for review of commervcial gnd jndusirigl binding site plang,

The following standards shall apply to commercial gngd industrial binding site plans:

(1)  Division lines between lots in commercial binding site plans shall be considered lot lines
under Oak Harbor zoning code.

(2)  Each such tract or lot created by such binding site plan shall have one designated front lot
line and one rear lot line including those which have no street frontage.

(3) Al tracts, parcels and lots created by a binding site plan shall be burdened by en
approved maintenance agreement maintaining access to the various lots, tracts end
parcels and for the cost of maintaining landscaping and other common areas.

(4)  When any lot, tract or parcel is created without 30 feet of street frontage, easements shall
be given to the city allowing access for police, fire, public and private utilities along the
access roads to each tract, lot or parcel.

(5)  Ifthe city elects, the city shall be granted a power to maintain the access easements and
file liens on the property for collection of the costs incurred in maintaining such way. The
power to maintain such access ways shall impose no duty on the ¢ity to maintain the
access way.

(6)  The binding site plan shall contain a provision that the owner's failure to keep the fire
access lanes open and mainteined may subject the property to being abated as a ouisance
and the city may terminate occupancy of such properties until the access easement ways
are adequately maintained.

(7)  Freestanding signage may be off of the tract, parce| or lot where the business is located as
long #s sign requirements are met within the area encompassed by the binding site plan.

(8)  Sufficient parking for each use must be located on the lot where the use is located or joint
parking agreements must be recorded by the owners for the area of the binding site plan.
Prior to building permit approval, parking agreemnents will be reviewed by the director.

Binding Site Plan Code Amendment

Ordinance
WCity \planning\PlanCom\PC1 1\2-22-1 1\BSP Code Update\BSP amencirpent ord final draft 021811.doc

Page 6 of 11

ATTACHMENT 5 36



ATTACHMENT 3

(%)  Landscaping requirements will be met for each phase of the binding site plan.
Landscaping requirements may be met for an area of one or more lots as long as a joint
maintenance agreewment is recorded or included in declaration of covenants

21.80.1480120t Standards for binding site plans for condominium developments regulated

by Chapter 64.32 gpd 64,34 RCW.

Development standards for condominiums including residential wnits or structures shall meet

either the standards set out in subsection (1) or (2) of this section:

(1)  All lots and development shall meet the minimum requirements of this title as now in
effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback
purposes under the zoning code.

(2» Condominimns may be developed in phases where ownership of the property is unitary
but all structures may oot be completed at the same time or differing lenders finance
separate structures or areas of the property. The following conditions shall apply to
phased condominiums:

(8)  All areas not within the building envelope are subject to joint use and are
burdened by a joint obligation to maintain any and all access ways. The city shall
kave no obligation to maintain such access ways.

(d)  The city of Oak Harbor shall have an easement for access along and over access
ways and parking areas to allow police, building, fire and utility department
personnel to inspect and observe such property, buildings and activities on the
property as well as for providing emergency and law enforcement services and
easements for utilities over and under such access ways.

(¢)  Reciprocal easements for parking shall be prowded to all tenants and owners.

l (d) The developer has eabmneémw
: pChapter 18.30 for completion of all phases.

(e) Phase lines muet be treated as lot lines for setback purposes under the zoning code
unless the property owner will place a covenant on the binding site plan that the
setback area for built pkases, contained in all unbuilt plmses, shall become
common areas and owned by the owners of existing units in the built portions of
the condmmmum upon the explmuon of ﬂle compleuon schedule descnbed m

.l.ﬂ.lQ.

() Al public improvements are guaranteed by bond or other security satisfactory to
the city engineer or his desipnee.

() Al built phases in a cordominium binding site plan shall have joint and several
oblipation to maintain landscaping through covenants or easements or both fo
assure that the responsibility is shared ainong the various owners.

[ 21.80.250130 Performance guarantee requirements.
(1)  Inliew of completing the required public improveiments prior to approval of the binding
] site plan, the applicant may request final approval, subject to the approval of a suitable
guarentee. The guarantee must be in a form acceptable to the city and it an amount
conumensurate with improvements to be completed. The amount of the guarantee is
established at 100 percent of the cost of the city having to construct the improvements
plus 20 percent for contingency. The guarantee amount will require yearly review by the
Binding Site Plan Code Amendment
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city and the applicant will be required to revise the gnarantee amount to reflect current
inflation rate. Based o the revised amount, the applicant will resubmit suitable gnaraniee
to the city. Also, the guarantee will be restricted as far as the aznount of pennissible time
in which the improvements must be completed. If not a regnlar surety bond from an
acceptable state approved surety, the gnarantee must be in a form acceptable to the city
attorney.

Guarantee funds will not be released by the city unless approval has been received from
all applicable departments that are responsible for acceptance and/or majintenance of such
improvements. Partial releases will not be allowed.

All improvements begun by the applicant must be completed. Once the applicant has
begun making improvements, the applicant shall not be eligible for submitting a
guarantee to the city to cover the incomplete improvements.

Public improvements must be in place at time of certificate of occupancy or acceptable
assurances for completion with a temporary certificate of occupancy.

| 21.80.140466 Warranty requirements for acceptance of final improvements.
At the time of final acceptance of the improvements, the applicant shall provide to the city a one-
year warranty guaraniee at 10 percent of the established final cost of the public and/or off-site

improvements which must be acceptable to the city.

2
&)
@

(3)

21.80. m Survey reqmrad

3 .. inding site.plan. The survey required must be
conducted by or under the mpemsxon of a Washmgtm: State registered land surveyor.
The surveyor shall certify on the binding site plan that it is a trne and correct
representation of the lands actually surveyed and the survey was done in accordance with
city and state law.

In all binding site plaus, lot corner survey pins must be set before final approval can be
granted,
In all binding site plans, perimeter monuments must be set before final approval can be

granted.

In all binding site plans, control monuments must be set before final acceptance of public
mmprovements. Performance guarantees must include the installation of all control
monuments. Contro] monuments must be installed per city design and construction
standards.

In all binding site plans, whtere final approval is to be granted by the acceptance of a
performance gnarantee, lot corner and perimeter monuments must be set, The
performance guarantee must include the resetting of any monument that has been lost
during construction of public improvements

21.80.488]60 Dedication ~ Warranty deed.
Any dedication, donation or grant fg the City as shown on a binding site plan shall be considered

A statutory warmnty deed to ﬂ:e gmntee fo: the use mtmdemmndmgjmhnmﬁ_gf

Binding Site Plan Code Amendarent
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21.80 3001111 mmmmmumﬁcmwmmmmmm
(1) :

iLa modification of up to

ﬁvepemem foma mm:nmmabeqmrement
mmof_m emewmw
Ignnd,m,'l'ltle 19.OHMC s i

(2)  Such request for modification shall be gubitted by the apg

binding site plan goplication and considered by the duector as a&ﬂmavem

decision.

(3)  The modification shall ot be granted by the director until the following facts have been
established:

(a)  There are exceptional circumstances of conditions such as: locations of existing
structures, Iot configuration, topographic or unique physical features that apply to
the subject property which prohibit the applicant from meeting the standards of
this chapter;

(b)  The authorization of the modification or variation will not be detrimental to the
public welfare or injurious to property in the vicinity or zone in which the
property is located;

() A hardship would be incurred by the applicant if he/she complied with the strict
application of ihe regulations;

(@  Landscaping requirements are not thereby reduced.

Binding Site Plan Code Anrendment
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l 21.80.300]190 Appeals to the hearing examiner.
] (1) An appeal ofthe dECISIOII relnhng to the bmdmg s:te plan shall be made to the hearing

(2) The wnﬂen appeal shall mclude adetalled explannuon statmg the reason for the appeal.
The decision of the hearing examiner shall be the final action.

| 21.80.400200 Enforcement.
The auditor shall refuse to accept for recording any binding site plan which does not bear the
verification of approval as defined by this chapter. The city attorney is authorized to prosecute
violation of this chapter and to comnmence actions to restrain and enjoin a viclation of this
chapter and compel compliance with the provisions of this chapter. The costs of such action shall

be taxed against the violator.

Binding Site Plan Code Amendment
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Section Twe. Severability. If any provision of this Ordinance or its application to any person or
circumstance is leld invalid, the remamder of the Ordinance or the application of the provision
to other persons or circumstances is not affected.

Section Three. Effective Date. This Ordinance shall be in full force (5) five days following
publication.
PASSED by the City Council this day of ,2011.

{ ) APPROVED by its Mayor this day of , 2011,
( ) Vetoed

THE CITY OF OAK HARBOR

Mayor

Attest:

City Clerk

Approved as to Form:

City Attorney

Published:

Binding Site Plan Code Amendment
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CRDINANCE NO.

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21.80,
ENTITLED “BINDING SITE PLANS” FOR THE PURPOSES OF: {1} SPECIFYING THAT
LOTS CREATED THROUGH BINDING SITE PLANS ARE LEGAL LOTS OF RECORD, (2)
CLARIFYING TYPES OF MODIFICATIONS TO BINDING SITE PLAN STANDARDS
ALLOWED, (3) ESTABLISHING A PROCESS FOR ALTERING OR VACATING
PREVIOUSLY APPROVED BINDING SITE PLANS, (4) REVISING THE REQUIREMENTS
FOR A BINDING SITE PLAN MAP TO INCLUDE ONLY THOSE ITEMS RELATED TO
LAND DIVISION PURPOSES AND (5) AMENDING OTHER CODE LANGUAGE FOR

CLARITY.

WHEREAS, RCW 58.17.035 grants jurisdictions an alternative method for land division known
as “binding site plans” and;

WHEREAS, RCW 58.17.035 requires that binding site plan ondinances confain provisions for
alteration or vacation of binding site plan docunents;

WHEREAS, the City’s existing Mimicipal Code does not presently have a specific process for
altering or vacating approved binding site plans and;

WHEREAS, a SEPA enviromnental checklist was submitted for the proposed code changes and
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period
ending on December 22, 2010 after a 15-day comment period and whereas the City received one
e-mail comment, and;

WHEREAS, the City issued a SEPA Determination of Nonsignificance for the proposed code
amendments on December 22, 2010 after a 15-day public comment and appeal period, as
required by WAC Chapter 197-11-535 and whereas no comments or appeals were received
during this period and;

WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Department of
Commerce on December 10, 2010 and received no comments from the Departiment; and;

WHEREAS, as part of an enhanced public participation process, the City provided notice of the
Planning Commission public hearings to mterested parties on December 17, 2010, January 7,
2011, and February 3, 2011 and that such notices were in addition to the usual notice procedures
required for a code amendment.

WHEREAS, after due and proper notice, public hearings were conducted by the Planning
Commission on December 28, 2010, January 25, 2011, and February 22, 2011 and a public
hearing was held by the City Council on

THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows:

Binding Site Plan Code Amendment
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Section Ome. Oak Harbor Municipal Code Chapter 21.80 entitled “Binding Site Plans” Iast
amended by § 10 of Ordinance 1568 is hereby mnended to read as follows:

Chapter 21.80
BINDING SITE PLANS
Sections:
21.80.005 Title.
21.80.010 Bindiug site plans allowed.
21.80.020 Division of property.
21.80.025 Condominium binding site plan.
21.80.030 Effect,
21.80.040 Application.

21.80.050 Requirements for a binding site plan map.
21.80.055 Site plan review required.

21.80.060 Certifications required.

21.80.070  Tite report.

21.80.080  Approval procedure.

21.80.090 Recording requirements.

21.80.100 Development requirements,

21.80.110 Standards for review of commercial binding site plan.

21.80.120 Standards for binding site plans for condomininm developments regulated
by Chapter 64.32 and 64.34 RCW.

21.80.130 Performance guarantiee requirements.

21.80.140 Warranty requirements for acceptance of final Improvements.

21.80.150  Survey required.

21.80.160  Dedication - Warranty deed.

21.80.170  Requirements for modification of binding site plan standards.

21.80.180  Alteration or vacation of an approved binding site plan.

21.80.190 Appeals to the hearing examiner.

21.80.200  Enforcement.

21.80.005  Tide
This chapter shall be entitled “Binding Site Plans.”

21.80.010  Binding site plans allowed.

It is provided that, as an altemnative to subdivision or short subdivision requirements under this

title, and as allowed by RCW Chapter 58.17, divisions of land may be completed by binding site

plans for classes of property specified in OHMC 21.80.020(1) through (3).

21.80.020 Division of property.

Division of property by binding site plans may only be used for the following:

(1)  Divisions of land into lots classified for industrial or commercial use;

(2) A division for the purpose of lease when no residential structure other than mobile homes
or travel trailers are permitted to be placed upon the land so long as the site plan complies
with all applicable mobile home park regulations and the zoning code;

Binding Site Plan Code Amendment
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(3) A division of land subject to Chapter 64.32 and 64.34 RCW as now in effect or hereafter
amended so long as the site plan complies with the standards for condominiun division

under OHMC 21.80.120.

21.80.025 Condomininm binding site plan.

Divisions of land into lots or tracts are allowed if:

(1) A bindivg site plan mnay be used to divide property without proceeding through division
by subdivision or short subdivision when the land or a portion of it is subject to either
Chapter 64.32 or 64.34 RCW when the following conditions are met:

(a)  The improvements constructed or to be constructed thereon are required by the
provisions of the binding site plan to be included in one or more condominiums or
owned by an association or other legal entity in which the owners of units therein
or their owners' associations have a membership or other legal or beneficial
interest;

()  The city has approved a binding site plan for all such land;

(¢)  Such approved binding site plan is recorded in the county or counties in which
such land is located; and

(d  The binding site plan contains thereon the following statement:

All development and use of the land described herein shall be in accordance with
this binding site plan, as it may be amended with the approval of the city, town, or
county having jurisdiction over the development of such land, and in accordance
with such other govermnmental periuits, approvals, regulations, requirements, and
restrictions that may be imposed upon such laud and the development and use
thereof. Upon completion, the improvements on the land shall be included in one
or more condominivms or owned by an association or other legal entity in which
the owners of units therein or their owners’ associations have a membership or
other legal or beneficial interest. This binding site plan shall be binding upon all
now or hereafter having any interest in the land described herein.

(2)  The binding site plan may, but need not, depict or describe the boundaries of the lots or
tracts resulting frown subjecting a portion of the laud to either Chapter §4.32 or 64.34
RCW.

(3)  The binding site plan for condominiums shall be deemed approved if:

(8)  Done in connection with the fina] approval of a subdivision plan or planned unit
development with respect to all of such lands;

(®)  Done in connection with the issuance of a building permit or final certificate of

occupancy.

21.80.030 Effect.

Upon approval and recording of a binding site plan, any and all sale or leases of lots within the
property covered by the site plan shall be in accordance with the binding site plan. Lots, parcels,
or tracts created through the binding site plan procedure shall be legal lots of record. Such lot
lines as are shown on the binding site plan shall be lot lines for sethack purposes under the
zoning code in effect at the time the issue of setbacks is to be determined. A binding site plan
does not authorize construction. Constrction is permitted upon approval of construction and
building permits that implement the binding site plan.

Binding Site Plan Code Amendmemn
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21.80.035 Site plan review required.
A site plen pursuant to chapter 19.48 18 required for every lot created under this Chapter.

21.80.040 Application.

An application for a binding site plan shall be submitted on a fonn prescribed by the Director
and shall include all other requirements as specified in this Chapter. A binding site plan
application mey be processed concurrent with, or separate from, a site plan review application
under Chapter 19.48 OHMC.

21.80.050 Requirements for a binding site plan map.

The applicant sha!l submit two exact duplicate binding site plan maps meeting the following

requirements. The recorded binding site plan shall be dawn on mylar drafting film having

dimensions of 24 inches by 36 inches and must include the following:

(1)  The name of the binding site plan;

(2)  Legal description of the entire parcel;

(3)  The date, scale and north arrow;

(4)  Boundary lines, right-of-way for streets, easements and property lines of lots and other
sites with accurate bearings, dimensions or angles and ares, and of all curve data;

(5)  Names and right-of-way widths of all streets within the parcel and immediately adjacent
to the parcel. Street names shall be consistent with the names of existing adjacent streets;

(6) Number of each lot and each block;

(7)  Reference to covenants, joint use, access easements, or other agreements to be filed
separately must be referenced on the binding site plan;

®)

(9)  Location, dimensions and purpose of any easements, noting if the easements are private
or public;

(10) Location and description of monuments and all lot corners set and found;

(11) Datum elevations and primary conirol points approved by the engineering department.
Descriptions end ties to all control points shall be shown with dimensions, angles, and
bearings;

(12) A dedicatory statement acknowledging public and private dedications end grants;

(13) Utlities; and
(14)  Other restriction and requirements as deemed necessary by the city.

The binding site plan map shall be on a separate sheet(s) from the site plan processed under
chapter 19.48.

21.80.060 Certifications required.

(1) A certificate is required giving a full and cortect description of all lands divided as they
appear on the binding site plan, including a statement that the division has been made
with the free consent and in accordance with the desires of the owners, If the binding site
plan is subject to a dedication, the certificate or a separate written instrument shall also
contain the dedication of all streets and other areas to the public, to an individual or
individuals, religious society or societies or to any corporation, public or private as

Binding Site Plan Code Amendment
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shown on the binding site plan and a waiver of all claims for damages against any
governmental authority which may be occasioned to the adjacent land by the established
construction, drainage and maintenance of the road. The certificate or instrument of
dedication shall be signed and acknowledged before a notary public by all parties having
Any ownership interest in the land divided and recorded as part of the final binding site
plan.

(2) A centification by a licensed surveyor is required, licensed in the state, that the binding
site plan survey is accurate and conforms to the provisions of these regulations and state
law.

21.80.070 Title report.

All binding site plans shall be accompanied by a title company certification (current within 30
days from filing of the hinding site plan) confirming that the title of the lands as described and
shown on the binding site plan are in the name of the owner(s) signing the binding site plan.

21.80.080 Approval procedare.
(1)  Binding site plan approval shall be a Type H review process.

(2)  The director shall review the application and circulate it to other city departments to
determine whether the requirements of this chapter have been met.

(3)  If'the director and city engineer determine that the requirements are met, they shall
approve and sign the hinding site plan.

(4)  Ifeither the director or the city engineer determine that the requirements have not been
met, the binding site plan shall be returned to the applicant for modification, correction,
or other action as may be required for approval.

(5)  Ifthe conditions have been met, the director and city engineer shall inscribe and execute
their written approval on the face of the binding site plan.

21.80.090  Recording requirements.

(1)  When the city finds that the binding site plan proposed for final approval meets all the
conditions of final approval, then the applicant shall take both original mylar binding site
plan maps to the Island County auditor. One of the originals of said binding site plan
shall be recorded with the Island County auditor. The other will be stamped by the
auditor and forthwith retumed to Oak Harbor. In addition, the applicant will fumish the
city with one paper copy of the mylar recorded by the auditor. In addition, ane paper
copy shall be furnished by the applicant to the Island County assessor.

(2)  The applicant must provide the city with proof of proper filing and recording before the
binding site plan becomes valid. This proof shall include a certification by the applicant
and the surveyor certifying that the binding site plan has not been altered between the
time it was approved for recordation and the titne of actual recordation by the Island
County suditor.

21,80.100  Development requirements.

All development must be in conformance with the recorded binding site plan.

Binding Site Plan Code Amnendment
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21.80.110 Standards for review of commercial and industrial binding site plans.

The following standards shall apply to commercial and industrial binding site plans:

(1)  Division lines between lots in comumnercial binding site plans shall be considered lot lines
under Oak Harbor zoning code.

(2)  Each such tract or lot created by such binding site plan shall have one designated front lot
line and one rear lot line including those which have no street frontage.

(3)  All tracts, parcels aud lots created by a binding site plan shall be burdened by an
approved maintenance agreement maintaining access to the various lots, tracts and
parcels and for the cost of maintaining landscaping and other common areas.

(4)  'When any lot, tract or pascel is created without 30 feet of street frontage, easements shall
be given to the city allowing access for police, fire, public and private utilities along the
access roads to each tract, lot or parcel.

(5)  Ifthe city elects, the city shall be granted a power to maintain the access easements and
file liens on the property for collection of the costs incinred in maintaining such way. The
power to maintain such access ways shall impose no duty on the city to maintain the
access way.

(6)  The binding site plan shall contein a provision that the owner’s failure to keep the fire
access lanes open and maintained may subject the property to being abated as a nuisance
end the city may terminate occupancy of such propertien until the access easement ways
are adequately maintained.

(7)  Freestanding signage may be off of the tract, parcel or lot where the business is located as
long as sign requirements are met within the area encompassed by the binding site plan.

(8)  Sufficient parking for each use must be located on the lot where the use is located or joint
parking agreements nwust be recorded by the owners for the area of the binding site plan.
Prior to building permit approval, parking agreements will be reviewed by the director.

(%)  Landscaping requirements will be met for each phase of the binding site plan.
Landscaping requirentents may be met for an area of one or more lots as long as a joint
maigtenance agreement is recorded or included in declaration of covenants

21.80.120 Standards for binding site plans for condominlum developments regulated

by Chapter 64.32 and 64.34 RCW.

Development standards for condominiums including residential units or structures shall meet

either the standards set out in subsection (1) or (2) of this section:

(1) Al lots and development shall meet the minimum requirements of this title as now in
effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback
purposes under the zoning code.

(2 Condommiums may be developed in phases where ownership of the property is unitary
but all structures may not be completed at the same time or differing lenders finance
gseparate structures or areas of the property. The following conditions shalt apply to
phased condominiums:

(a)  Allareas not within the building envelope are subject to joint use and are
burdened by a joint obligation to maintain any and all access ways. The city shall
have no obligation to maintain such access ways.

(b)  The city of Oak Harbor shall have an easement for access along and over access
ways and parking areas to allow police, building, fire and utility department

Binding Site Plan Code Amendment
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personnel to inspect and observe such property, buildings and activities on the
property as well as for providing emergency and law enforcement services and
easements for utilities over and under such access ways.

(¢)  Reciprocal easements for parking shall be provided to all tenants and owners.

(d)  The developer has entered into a development agreement pursuant to Chapter
18.30 for completion of all phases.

(e)  Phase lines must be treated as lot lines for setback purposes under the zoning code
unless the property owner will place a covenant on the binding site plan that the
setback area for built phases, contained in all unbuilt phases, shall become
comnon areas and owned by the owners of existing units in the built portions of
the condomimium upon the expiration of the completion schedule descrihed in the
development agreement pursuant to Chapter 18.30.

(f)  All public improvements are guaranteed by bond or other security satisfactory to
the city engineer or his designee.

(g)  Allbuilt phases in a condominium binding site plan shall have joint and several
obligation to maintain landscaping through covenants or easements or both fo
assure that the responsibility is shared among the various gwners.

21.80.130 Performance guaranfee requirements.

(1) Inlieu of completing the required public improvements prior to approval of the binding
site plan, the applicant may request approval, subject to the approval of a suitable
gusrantee, The guarantee must be in a form acceptable to the city and in an amoumt
commensurate with improvements to be completed. The amount of the gnarantee is
established at 100 percent of the cost of the city having to construct the improvements
plus 20 percent for contingency. The guarantee amount will require yearly review by the
city and the applicant will be required to revise the guarantee amount to reflect current
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee
to the city. Also, the gnarantee will be restricted as far as the amount of penmissible time
in which the improvements must be completed. If not a regular surety bond from en
acceptable state approved surety, the guarantee must be in a form acceptable to the city
attorney.

(2)  Guaranmtee funds will not be released by the city unless approval has been recejved from
all applicable departments that are responsible for acceptance and/or maintenance of such
improvements. Partial releases will not be allowed.

(3)  All improvements begun by the applicant nmst be completed. Once the applicant has
begun making improvements, the applicant shall not be eligible for submitting a
guarantee to the city to cover the incomplete improvements.

(4)  Public improvements must be in place at time of certificate of occupancy or acceptable
assurances for completion with a temporsry certificate of occupancy.

21.80.140 Warranty requirements for acceptance of final improvements,

At the time of final acceptance of the improvements, the applicant shall provide to the city a one-
year warranty guarantee at 10 percent of the established final cost of the public and/or off-site
improvements which must be acceptable to the city.

21.80.130 Sarvey required.

Binding Site Plan Code Amendment
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(1) A survey must be performed for every binding site plan. The survey required must be
conducted by or under the supervision of a Washington State registered land surveyor.
The surveyor shall certify on the binding site plan that it is a true and comect
representation of the lands actually surveyed and the survey was done in accordance with

city and state law.

(2)  Inall binding site plans, lot comer siwvey pins must be set before final approval can be
granted.

(3) I all binding site plans, periteter tnomunents must be set before final approval can be
granted.

(4)  In all binding site plans, control monuments mmst be set before final acceptance of public
improvements. Performance guarantees must include the mstellation of all cantrol
monuments. Control monuments must be mstalled per city design and construction
standards.

(5) Inall binding site plans, where final approval is to be granted by the acceptance of a
performance guarantee, lot corner and penmeter momuments must be set. The
performance gnarantee must fuclude the resetting of any momument that has been lost
during construction of public improvetnents

21.80.160 Dedication — Warranty deed.

Any dedication, donation or grant to the City as shown on a binding site plan shall be considered
8 statutory warranty deed to the grantee for the use intended. The binding site plan processes of
this chapter shall not be used to create, alter, or eliminate any rights m property arising solely
between private owners of property within the binding site plan. All such private dedications,
donations or grants shall be separately recorded with the county auditor end reference thereto
meade on the binding site plan.

21.80.170 Requirements for modification of binding site plan standards.
(1)  As part of the approval of an original binding site plan an applicant may request a
modification of up to five percent from a lot dimensional requiremtent (setbacks, lot size,

length, width, or lot coverage) of the applicable zoning standards found in Title 19

OHMC so long as the maximum density allowed in the zone is not exceeded.

(2)  Such request for modification shall be submitted by the applicant concurrently with the
binding site plan application and considered by the director as a Type I decision.

(3)  The modification shall not be granted by the director until the following facts have been
established:

(a)  There are exceptional circumstances of conditions such as: locations of existing
structures, lot configuration, topographic or unique physical features that apply to
the subject property which prohibit the applicant from meeting the standards of
this chapter;

(b)  The suthorization of the modification or variation will not be detrimeantal to the
public welfare or injurious to property in the vicinity or zone in which the

property is located;
(¢) A lardship would be incurred by the applicant if he/she complied with the strict
application of the regulations;
(d) Landscaping requiremenis are not thereby reduced.
Binding Site Plan Code Amendment
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21.80.180 Alteration or vacation of an npproved binding site plan,

The purpose of this section is to provide a process by which changes (alterations or vacations) to
a recorded binding site plan may be considered. Changes processed under this section must be
related to tbe land division purposes of a binding site plan. Alteration or vacation of all or a
portion of an approved binding site plan may be considered subject to the provisions of this
section.

(1)  Defintions.

(a)  Alferation: for the purposes of this section, an alteration is a change to the
recorded binding site plan map that is related to or consistent with the land
division purposes of this chapter and that generally relates to the items deseribed
in Section 21.80.050(4), (9), (16) or (17). For binding site plans approved prior to
XXX, 2011, alterntions may also be considered to the following elements of a
binding site plan: zoning setback lines, building envelopes, parking areas, general
circulation, landscaping areas, proposed use and location of buildings and loading
areas.(b) Vacation: for the purposes of this section, a vacation is the removal
of a property(s) from a binding site plan so that the obligations created under the
binding site plan no longer apply fo that property(s). Vacation may apply to a
portion or the enfirety of a binding site plan.

(2)  Submitial requirements for alterations and vacations.

(a)  Application form An application shall be submitted on a form provided by the
Director.

(b)  Title report. All applications to alter or vacate a binding site plan shall be
accompanied by a title company certification (current within 30 days from filing
of the application) confinming that the title of the lands as described and shown on
the application are in the name of the owner(s) signing the application.

(c)  Authority to submit alteration or vacation application. The alteration or vacation
application shall contain the signatures of all those owners of lots who are directly
affected by the proposed alteration or vacation.

(d)  The alteration or vacation application for a binding site plan shall contain all
materials required of binding site plan applications as specified in this chapter
unless otherwise wrived by the Director.

(3)  Criteria for Review.

(a)  The proposed alteration shall meet the requirements of this Chapter applicable to
the underlying binding sife plan.

(b)  Any alteration of an approved binding site plan affecting an unexpired
development agreement may, in the discretion of the Director, invalidate the
existing developnent agreement and require negotiation of a new developient
agreement pursuant to Chapter 18.30. The new development agreement shall vest
to the City development regulations in effect at the time the Director has
detennined the application for alteration to be technically complete in accordance
with the requirements of Chapter 18.20.

(c)  The proposed vacation shall not cause the remaining portions of an approved
binding site plan to fail to meet the requirements of this Chapter. Any non-
conformities created by such a vacation must be remedied prior to final approval
of the vacation. Property within a binding site plan subject to an approved

Binding Site Plan Code Amendment
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vacation shall constitute one lot, and the balance of the approved binding site plan
shall remain as approved.

(4) Review process. Applications for alteration or vacation of a binding site plan shall be
processed under a Review Process Il according to Chapter 18.20.

21.80.190 Appesls to the hearing examiner.

(1)  An appeal of the decision relating to the binding site plan shall be made to the hearing
examiner in accordance with the procedures set out in Chapter 18.40..

(2)  The written appeal shall include a detniled explanation stating the reason for the appeal.
The decision of the bearing examiner shall be the final action.

21.80.200 Enforcement.

The auditor shall refuse to accept for recording any binding site plan which does not bear the
verification. of epproval as defined by this chapter. The city attorney is authorized to prosecufe
violation of this chapter and to commence actions to restrain and enjoin a violation of this
chapter and compel compliance with the provisions of this chapter. The costs of such action shall
be taxed against the violator.

Section Two. Sevembility. If sany provision of this Ordinance or its application to any person or

circumstance is beld invalid, the remainder of the Ordinance or the application of the provision
to other persons or circumstances is not affected.

Section Three. Effective Date. This Ordinance shall be in full force (5) five days following
publication.
PASSED by the City Council this day of , 2011,

( )} APPROVED by its Mayor this day of , 2011,
( ) Vetoed

THE CITY OF OAK HARBOR

Mayor

Attest:

City Clerk
Approved as to Form:

Binding Site Plan Code Amendment
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Crty Aftorney

Published:

Binding Site Plan Code Ameedment

Ordinance

Wity l'\planning\PlanCom\PC1 1\2-22-1 I\BSP Code Update\BSP amendmrent ord final draft cleen 021811 doc
Page 11 of 11

ATTACHMENT 5 53



ATTACHMENT 3

PLANNING COMMISSION
REGULAR MEETING

CITY HALL - COUNCIL CHAMBERS
February 22, 2011

ROLL CALL: Present: Bruce Neil, Keith Fakkema, Greg Wasinger, Gerry Oliver and Jeff
Wallin. Absent: Kristi Jensen. Staff Present: Development Services Director,
Steve Powers; Senior Planner Ethan Spoo; and Associate Planner Melissa
Sartorius

Chairman Neil cailed the meeting to order at 7:30 p.m.

MINUTES: MR. OLIVER MOVED, MR. WALLIN SECONDED, MOTION CARRIED TO
APPROVE THE JANUARY 25, 2011 MINUTES AS PRESENTED.

PUBLIC COMMENT: No comments.

PROPOSED CHANGES TQ CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE
PLANS (BSP} - Public Hearing (continued)

Mr. Powers presented a revised draft of changes to Chapter 21.80 of the Oak Harbor Municipal
Code which will establish a process for altering previously approved Binding Site Plans. Mr.
Powers explained that this code amendment is a legislative process and will apply to the entire
community for all binding site plans; which is in contrast to a pending application that the
Commission heard about at the first hearing on this matter which is a Quasi Judicial proceeding
on a site specific application. Mr. Powers reminded the Commission that it is not within their
authority to have any action on that pending application so he strongly suggested that public
testimony as well as Planning Commission questions and comments should relate the proposed
code amendment and not to the pending Quasi Judicial proceeding for the Pier Point
Condominium project. Mr. Powers noted that the Hearing Examiner's decision was appealed on
to Superior Court which is known as a LUPA appeal. There is reference to the LUPA appeal in
two additional comment letters beyond those found in the agenda packet. The two additional
ietters were received today and copies were provided to the Planning Commission and read by
the Commission at the pre-meeting. The letters came from Mr. Robert Sevems and from Ms.
Sue Karahalios on behalf of the Pier Point Condominium Association. Both Mr. Severns and
Ms. Karahalios suggested that this agenda item should be continued until the completion of the
LUPA appeal. That suggestion was also found in Mr. Massey’s letter which was part of the
agenda packet.

Mr. Powers reminded the Commission of public comment taken at the Planning Commission’s
January meeting which were of two viewpoints. One viewpoint supported an amendment
approach that required all property owners to sign an application for alteration or vacation of a
BSP. The other supported an approach that would only require signatures from only those
owners seeking the alteration. That input is addressed in the staff report.

Mr. Powers reported that staff utilized Municipal Research and Service Center (MRSC) website.
MRSC is a resource for cities and counties regarding local governmental issues. Staff fooked at
59 other communities that have their codes posted on the MRSC web site. Of those 59
communities 48 have an alteration process and of that 39 (81%) require signatures of all
property owners. Mr. Powers noted most of those jurisdictions have code language stating that
the same process shall be used for alterations as for submitting the original binding site plan
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application. Their code doesn't specifically address the application rather it seems to be a more
broad statement that a particular city is going to use the same process.

Mr. Powers also noted that the agenda packet contains a map showing all the binding site plans
in the City. There are 13 BSPs in the City boundaries, ten of which are commercial/industrial
BSPs and three of which are residential condominiums. Only one BSP within the city has a
construction schedule associated with it.

Mr. Powers reviewed the Topics for Consideration section of the staff report as follows:

+ The City must have an alteration or vacation process.

+ Submittal of an application is the beginning, not the end, of the process. In other words it
allows the process to start. It's a Type Il process (an administrative decision, requiring
nofice to the general public and property owners within 300 feet). This administrative
decision is appealabie to the City's Hearing Examiner.

» Varying property owner interests. Atlissue is whether a single property owner, or group
of property owners, should be able to submit an application for a binding site plan
alteration without first securing the permission (in the form of signatures on the
application) from all property owners within the BSP.

s A BSP is a method of dividing land (public versus private interests). It is the staff's belief
that the City should not be adjudicating private interest issues, but should focus on
issues clearly in the public interest.

» Research findings. It is unclear from the research whether or not requiring all property
owners within a BSP to sign led to problems. The cities that were locked at should not
necessarily be looked at as directly applicable models of the City of Oak Harbor. Staff
research also shows that the City has relatively few BSPs and most of the BSPs are
commercial or industrial. Staff recommends creating a process that will work with
existing and future BSPs.

Mr. Powers summarized the second draft of the code as follows:;

» Limit what is recorded on BSP map documents to those items which pertain directly to
land division; primary lots and their dimensions, rights-of-way, easements (access,
parking, open space, etc.), and public utilities (sewer, water, storm).

The City will only accept alterations that pertain to the public interest.

¢ Alteration applications may be submitted by only those property owners who are directly

affected.

Mr. Powers conciuded by recommending that the Planning Commission take testimony, close
the public hearing and recommend approval of the draft code to the City Council.

Discussion
Commissioners asked what is considered an “affected owner” and to give an example of what

would not be in the pubiic interest. Mr. Powers said an affected owner is one who either wants
to change something on their property or would be affected by a change to an easement,
access or utility or their property would be affected as the result of change on the other piece of
property. An example of what would not be considered in the public interest is the color of the
building {absent any City code that dictates color of buildings) but there could be a private
agreement about building color between lot owners within the BSP.

Mr. Powers directed attention to Section 21.80.180 (1) (a) which describes generally which
elements of a BSP that can be altered after adoption of the proposed changes. This section
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also acknowledges that there is a body of BSP's approved prior to the date of adoption of the
proposed changes. This section also provides a list of additional elements that may be altered
for those BSP's approved before the proposed changes are adopted because those elements
were previously required on the BSP.

Mr. Powers added that the elements that are no longer required on the BSP are still required
under the site plan process and all new construction requires a site plan. The key difference is
that the site plan is not recorded but it also doesn’t divide the land, the binding site plan is a
mechanism to subdivide property. So what staff is suggesting is that the City should keep BSPs
as simple as possible and show only those things which are related to the land division and not
those items that are related to the zoning code,

Commissioners asked what the difference was between a Type | and a Type |l application. Mr.
Powers explained that the Type | doesn’t require any general notice to the public. A Type il
application requires notice of application in the newspaper, posting the property and letters to
property owners within 300 feet. Both processes are appealable to the Hearing Examiner.

Commissioners asked for a companson of the process for a BSP versus a short plat or a long
plat from a customer’s standpoint; is it simpler, easier or a shorter process? Mr. Powers said
that the process is not necessarily simpler or shorter. The BSP can only be used for
commercial/industrial or residential if it is a condominium project. A BSP cannot be used for a
traditional single-family neighborhood, that process is a regular subdivision which is often called
along plat. The long plat process is typically a year or so depending applicant and on the city’s
workioad. A short plat can only be used to create up to nine lots and can take less time
because there aren’t as many steps involved. The BSP can be a relatively quick process but
can also be lengthy due to how difficult it is to design and construct the utilities.

Chairman Neil asked if there was additional public comment and reminded speakers that
testimony should be confined to new information and concentrated on the material presented at
this meeting.

Sue Karahalios {1085 SE Regatta Drive #8101) spoke on behalf of Mr. Bob Severns and Mrs.
Rhonda Severns who asked her to extend their apologies for not being able to attend tonight’s
meeting. Ms. Karahalios said that the Severn’s asked her to reiterate that they are asking that
this hearing be continued due to the pending LUPA appeal. Ms. Karahalios said she agreed
with the Severn’s as did the majority of members of the Pier Point Condominium Association.
She pointed out that the City is named first in the LUPA appeal and then the others are listed.
Ms. Karahalios also said that the term “affected property owners” should be clearly defined.

Mr. Neil asked Ms. Karahalios what the LUPA appeal which is a judicial process hetween two
parties on a land use issue has to do with what the City is trying to do with the BSP amendment
which is to establish, through the legislative process, a method to alter a BSP. Ms. Karahalios
said that the City is a party to the appeal and one of the issues is the request to alter and or use
the vacation process that the original BSP was predicated on.

Bill Massey (41 NE Midway Blvd.) said that he sent his letter prior to receiving the current
recommendation from City staff. In his letter he stated that it might be instructive to wait and
see want the Superior Court case brought to help the City develop their ordinance. Since he
has seen the current proposed ordinance he didn’t think it was 100% as good as it could be
structured but believed that the process has lead to a reasonable approach to alterations for
BSP’s particularly for commercial BSP’s which he also has an interest in. He recommended the
Planning Commission
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Planning Commission go ahead and send it to the City Council for approval. Mr. Massey
indicated that he wasn't completely convinced that a change was needed to the ordinance but
since something that is reasonable has been achieved he supported moving it forward.

Mr. Massey also stated that he believed that the ordinance addresses all the things that are in
the public interest. The LUPA hearing is really a civil matter which is different than what the City
is proposing which is a legislative matter.

Sue Karahalios (1085 SE Regatta Drive #B101) reiterated that there is a need to define
‘affected parties”,

Chairman Neil closed the public hearing.

Discussion

Commissioners asked for staff's opinion on the LUPA appeal and the legislative process for the
BSP code amendment. Mr. Powers reiterated that the two processes were separate issues.
Staff saw no reason why continuance is necessary due of the pending LUPA appeal. The idea
is to put into place a process that would be utilized to accept and process reguests {o alter
BSP’s. The process would be used for all BSP's. The LUPA action is a specific action which is
related to a single application. When looking at the issues and the form of the LUPA appeal
staff sees nothing that would come out of it that would tell us what should be in this legislative
process in terms of how an application for alteration should be processed. It is also important to
have a procedure in place when and if we get another application to amend any given BSP. ltis
better to have it in place sooner rather than later.

There was lengthy discussion about defining “directly affected parties”. Some Commissioners
liked the idea of compiling a list of what is considered a “directly affected party”. Others
Commissioners were concerned about leaving something off that list because something could
be presented which is ouiside of that list then you are sfuck as to what to do. Mr. Powers
explained that “affected property owners” may mean different things under different
circumstances but it is staff's job to read the code and to determine how that code may apply,
but most importantly if someone thinks staff has done their job wrong there is an avenue to have
staff's decision reviewed through the Hearing Examiner. Mr. Powers said {hat staff is
comfortable with the language because we think we can figure out how to apply the code in the
variety of situations that may come up.

Commissioners expressed concem about being fair {o ail parties whether if is a matter of all
parties except one agreeing to sign an alteration application therefore stopping the application
or whether the majority forced their will on the minority who disagree with the alteration. There
was also the view that “binding” means “binding” unless 100% of the owners agree.
Commissioners agreed that distinguishing between public and private was a good idea.

Mr. Powers explained that staff is trying to create a process that is fair and at least lets the
process start. If there is a party that simply refuses to sign; that means that the process doesn't
even get started. The request doesn’t get considered because it can't even get in the door. Mr.
Powers said that from staff's perspective that is fundamentally unfair. Mr. Powers also
addressed the notion that "binding” means “binding” by using the final plat process as an
example of how the State allows for a recorded document to be changed with only the
signatures of the majority of the lots that are proposed to be altered.

Planning Commission
February 22, 2011
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Commissioners asked if there were any binding site plans that have been changed in the past
and if 100% of the owners had to sign. Mr. Powers said that the City utilized the language on
modification which exists today in the code to take in alteration applications for the Acorn Plaza
BSP, Bayview Plaza Phase [| BSP and the Oak Tree Village BSP. Only the applicant signed
the application and public notice was give as required for BSPs. The old code language is
confusing and doesn't clearly give application procedures.

Commissioners asked if the limitation of what can appear on BSPs is consistent with other
jurisdictions. Mr. Powers said that he couldn’t say whether that the language was consistent
with other jurisdictions but that staff concluded that having things on the BSP that are
extraneous to land division doesn't help so that is why staff is tailoring the code to our
community’s experience.

Commissioners also raised the fact that parties not considered to be affected have ample
opportunity to get involved in the public process and {o give public testimony and also have the
opportunity to appeal with the Hearing Examiner.

Commissioners asked what it means when a binding site plan expires. Mr. Powers said it is
imporiant to remember that there is exactly one BSP that falls into that category. The remedy for
that into the future is to not put the schedule on the BSP. The schedule can be addressed in

the development agreement which will typically includes a timeline and language that says what
happens if performances aren’t reached within that timeline.

ACTION: MR. WASINGER MOVED, MR. OLIVER SECONDED, MOTION CARRIED TO
CLOSE THE PUBLIC HEARING REGARDING THE PROPOSED CHANGES
TO OAK HARBOR MUNICIPLE CODE PERTAINING TO BINDING SITE
PLANS.

MOTION: MR. OLIVER MOVED TO ADD VERBAGE TO 21.80.180(2)(c) THAT MORE
CLEARLY DEFINES “AFFECTED PARTIES”, MR. FAKKEMA SECONDED
THE MOTION.

Discussion
Mr. Fakkema said that he thought that it was aimost impossible make a complete list and that it
is very subjective.

Mr. Wasinger reminded Commissioner's that there is more than one way for people to have
their voices heard. Making a list doesn’t work as well because something is always forgotten
and anything that falls outside of that list still has to be dealt with.

VOTE: MOTION FAILED BY A VOTE OF 1 IN FAVOR AND 3 OPPOSED.

Mr. Powers asked the Commission to consider the definition of alteration in Section 21.80.180
(1) (a) which is a change that generally relates {o the ifems that are described in Section
21.80.050(4), (9), (16) or (17). Mr. Powers said that {4) addresses boundary lines, driveways,
streets, easements and property lines, (9) is location, dimensions and purpose of any
easements, noting if the easements are private or public; (16) is utilities; and (17) is other
restriction and requirements as deemed necessary by the City. So if staff has defined aleration
to mean changing a particular group of things which are shown on BSP. What the Commission
has been wrestling with is to be sure that easements that might apply to a particular property
onto another property would be captured in that definition. Now the code says who has to sign
Planning Commission
February 22, 2011
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the application but that link goes back to how we define alteration. The answer to the question
may be to take both of those together and staff will have a clear direction as to what we should
be looking at when we determine what the appropriate signatures are.

MOTION: MR. FAKKEMA MOVED, MR. WASINGER SECONDED, A MOTIONTO
RECOMMEND APPROVAL TO CITY COUNCIL OF THE AMENDMENTS TO
CHAPTER 21.80 OHMC (“BINDING SITE PLANS”) AS DRAFTED.

Mr. Fakkema asked staff to let the City Council know that the Planning Commission struggled
with the amendments. Mr. Powers said the minutes from each of the Planning Commission’s
meetings on the subject would be provided to the Council.

VOTE: MOTION CARRIED BY A VOTE OF 3 IN FAVOR AND 1 OPPOSED.

Mr. Powers noted that the next steps will be a brief to the Governmental Services Standing
Committee. Then the item will be placed on the City Council's pending agenda and scheduled
for the City Council’s public hearing. Both meetings are opened to the public.

LOW IMPACT DEVELOPMENT (LID) CODE UPDATE PROJECT -~ Public Hearing

Due to the late hour the Planning Commission opted to hear the staff presentation at the March
22, 2011 Planning Commission meeting and to open the public hearing at this time.

Mr. Neil opened the public hearnng.

Bill Massey (41 NE Midway Blvd.) said that he was generally in support of the proposed
changes. He asked staff to take a closer look at 19.44.105 (2) (a). Mr. Massey shared his
company's experience with parking areas using pervious pavement. He found that over a
period of time the pavers didn't work because of the combination of oil and siltation. Mr.
Massey said that if the surfaces were not maintained absolutely perfectly they plugged up and
there was standing water. Mr. Massey recommended that staff look at other options rather than
requiring one approach. He suggested allowing landscape areas, where soil conditions make
infiltration feasible, to substitute for 20% landscaping requirement. Mr. Massey noted that there
was a proliferation of stormwater retention ponds that are not always maintained and working.
He said that the City can't police them as well as they should and it takes a fot of money to
police them. In that case he recommended a regional approach to stormwater retention and
collection. He thought that the pervious surface he described earlier would add to the problem.

ACTION: MR. WALLIN MOVED, MR. OLIVER SECONDED, MOTION CARRIED TO
CONTINUE THE LOW IMPACT DEVELOPMENT (LID) CODE UPDATE
PUBLIC HEARING TO MARCH 22, 2011.

ADJOURN: 8:55 p.m.

Planning Cammission
February 22, 2011
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ORDINANCE NO.

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21.80,
ENTITLED “BINDING SITE PLANS” FOR THE PURPOSES OF: (1) SPECIFYING THAT
LOTS CREATED THROUGH BINDING SITE PLANS ARE LEGAL LOTS OF RECORD, (2)
CLARIFYING TYPES OF MODIFICATIONS TO BINDING SITE PLAN STANDARDS
ALLOWED, (3) ESTABLISHING A PROCESS FOR ALTERING OR VACATING
PREVIOUSLY APPROVED BINDING SITE PLANS, (4) REVISING THE REQUIREMENTS
FOR A BINDING SITE PLAN MAP TO INCLUDE ONLY THOSE ITEMS RELATED TO
LAND DIVISION PURPOSES AND (5) AMENDING OTHER CODE LANGUAGE FOR

CLARITY.

WHEREAS, RCW 58.17.035 grants jurisdictions an alternative method for land division known
as “binding site plans” and,

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for
alteration or vacation of binding site plan documents;

WHEREAS, the City’s existing Municipal Code does not presently have a specific process for
altering or vacating approved binding site plans and;

WHEREAS, a SEPA environmental checklist was submitted for the proposed code changes and
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period
ending on December 22, 2010 after a 15-day comment period and whereas the City received one

e-mail comment, and;

WHEREAS, the City issued a SEPA Determination of Nonsignificance for the proposed code
amendments on December 22, 2010 after a 15-day public comment and appeal period, as
required by WAC Chapter 197-11-535 and whereas no comments or appeals were received
during this period and;

WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Depariment of
Commerce on December 10, 2010 and received no comments from the Department; and;

WHEREAS, as part of an enhanced public participation process, the City provided notice of the
Planning Commission public hearings to interested parties on December 17, 2010, January 7,
2011, and February 3, 2011 and that such notices were in addition to the usual notice procedures

required for a code amendment.

WHEREAS, after due and proper notice, public hearings were conducted by the Planning
Commmission on December 28, 2010, January 25, 201 |, and February 22. 2011 and a public
hearing was held by the City Council on

THE CITY COUNCIL OF THE CiTY OF OAK HARBOR do ordain as follows.

Binding Sute Plan Code Amendmeat
Orrlinanes
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Section One. Oak Harbor Municipal Code Chapter 21.80 entitled “Binding Site Plans” last
amended by § 10 of Ordinance 1568 is hereby amended to read as follows:

Chapter 21.80
BINDING SITE PLANS
Sections:
21.80.005 Title.
21.80.010 Binding site plans allowed.
21.80.020 Division of property.
21.80.025 Condominium binding site plan.
21.80.030  Effect.
21 RD.040 Annlication_

regulated

2180005  Title
This chapter shall be entitled “Binding Site Plans.”

21.80.010 Binding site plans aliowed.

It is provided that. as an alternative io suhdivision or short subdivision requirements under this
title, livisions of land may be comnleted hy binding sit
plans 1w casssta vi prupeny specincu i unwvC 21,80 020(1 ) through

21.80.020 Division of property.
Division of property by binding site plans may only be used for the following
t] Divisions of jand into lots classified f-r industr:al or commercial vse:

Binding Sile Plan Code Amendmeunt
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A division for the purpose of lease when no residential structure other than mobile homes
or travel trailers are permitted to be placed upen the land so long as the site plan complies
with all aoolicable mobile heme nark ceenlatinns and the zonine cade:

amenaeda so 10Ng 8s INe K11 Man CoMplies With the standards 1or condominium division
under OHMC 21.8(

21.80.025 Condominium binding site nlan,
| Divisions of land into lots or tracts i

(N

@

&)

A binding site plan may be usea 10 aiviae property without proceedmg through division
by subdivision or shori subdivision when the land or a portion of il is subject to either
Chapter 64.32 or 64.34 RCW when the following conditions are met:

(a)  'The improvements constructed or Lo be constructed thereon are required by the
provisions of the binding site plan to be included in one or more condominiums or
owned by an association or other legal entity in which the owners of units therein
or their owners’ associations have a membership or other legal or beneficial
interest;

(b)  The city has approved a binding site plan for all such land;

(c)  Such approved binding site plan is recorded in the county or counties in which
such land is located; and

(d)  The binding site plan contains thereon the following statement:

All development and use of the land described herein shall be in accordance with
this binding site plan, as it may be amended with the approval of the city, lown, or
county having jurisdiction over the development of such land, and in accordance
with such other governmental permits, approvals, regulations, requirements, and
restrictions that may be imposed upon such land and the development and use
thereof. Upon completion, the improvements on the land shall be included in one
or more condominiums or owned by an association or other legal entity in which
the owners of units therein or their owners’ associations have a membership or
other legal or beneficial interest. This binding site plan shall be binding upon all
now or hereafter having any interest in the land described herein.

The binding site plan may, but need not, depict or describe the boundaries of the lots or

tracts resulting from subjecting a portion of the land to either Chapter 64.32 or 64.34

RCW.

The binding site plan for condominiums shall be deemed approved if:

(a)  Done in connection with the final approval of a subdivision plan or planned unit
development with respect to all of such fands;

{b)  Done in connection with the issuance of a building permit or final certificate of
occupancy

21.80.030 Effect.

Binding Site Plan Code A mendment
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Descriptions and ties to all control points shall be shown with dimensions, angles, and
bearings;

(12) A dedicatorv statement acknawledeine ninhlic and arivata dadicatinns and arapis;

21.8( Certifications required.

(1) A ceruricate is required giving a full and correct description of all lands divided as they
appear on Lhe binding site plan, including a statement that the division has been made
with the free consent and in accordance with the desires of the owners. If the binding site
plan is subject to a dedication, the certificate or a separate written instrument shall also
contain the dedication of ali streets and other areas to the public, to an individual or
individuals, religious society or societies or to any corporation, public or private as
shown on the binding site plan and a waiver of all claims for damages against any
governmental authority which may be occasioned to the adjacent land by the established
construction, drainage and maintenance of the road. The certificate or instrument of
dedication shall be signed and acknowledged before & notary public by all parties having
any ownership interest in the land divided and recorded as part of the final binding site
plan.

(2) A certification by a licensed surveyor is required, licensed in the state, that the binding
site plan survey is accurate and conforms to the provisions of these regulations and state
law.

| 21.8¢ Title report.
All binaing sie plans shall be eccompanied by a title company certification (current within 30
days from filing of the binding site plan) confirming that the title of the lands as described and
shown on the binding site plan are in the name of the owner(s) signing the binding site plan.

| 21.8¢ Approval procedure.

(1) minaing 8ite nlan anmraval shall he 8 Tune IT raviawr prnssce

Binding Site Plan Code Amendment
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11 tne arector and city engineer determine that the requirements are met, they shal}

approve and sign the binding site plan.
| If either the director or the city engineer determine that the requirements have not been

I tave been met.

mel, the sinding site plan shall be returned to the applicant for modification,
correction, or olher action as may be required for approval,

| If the conditions have been met, the direclor and city engineer shall inscribe and execute
their written approval on the face of the binding site plan.

| 21.80 Recording requirements.

(1) wnen the city finds that the binding site plan proposed for final approval meets all the
conditions of final approval, then the applicant shail take both original mylar binding site
plan maps to the Island County audilor. One of the originals of said binding site plan
shall be recorded with the Isiand County auditor. The other will be stamped by the
auditor and forthwith returned 1o Oak Harbor. In addition, the applicant will furnish the
city with one paper copy of the mylar recorded by the auditor. In addition, one paper
copy shall be furmnished by the applicant to the Istand County assessor.

(2)  The applicant must provide the city with proof of proper filing and recording before the
binding site plan becomes valid. This proof shall include a certification by the applicant
and the surveyor certifying that the binding site plan has not been aliered between the
time it was approved for recordation and the time of actual recordation by the Island
County auditor.

| 21.8¢ Development requirements,
All deveropment must be in conformance with the recorded binding site plan.

21.8 Standards for review of commer: inding site pla

The junuwing standards shall apply to commercia ng site plans:

(1) Division lines between lols in commercial VIHIUIEE, BLIG Pland suall be considered lot lines
under Oak Harbor zoning code.

(2)  Bach such tract or lot created by such binding site plan shall have one designated front lot
line and one rear lot line including those which have no street frontage.

(3)  All tracls, parcels and lots created by a binding site plan shall be burdened by an
approved maintenance agreement maintaining access to the various lots, tracts and
parcels and for the cost of maintaining landscaping and other common areas.

(4)  When any lot, tract or parcel is created without 30 feet of street frontage, easements shai!
be given to the city allowing access for police, fire, public and private utilities along the
access roads to each tract, lot or parcel.

(5)  Ifthe city elects, the city shall be granted a power to maintain the access easements and
file fiens on the property for collection of the costs incurred in maintaining such way The
power to maintain such access ways shail impose no duty on the city to maintain the
access way.

(6)  The binding site plan shall contain a provision that the owner’s failure to keep the hre
access lanes open and maintained may subject the property to being abated as a nuisance
and the cily may terminate accupan. y of such properties until the access easement ways

Binding Srte Plan Code Amendment
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are adequately maintained.

)] Freestanding signage may be off of the tract, parcel or lot where the business is located as
long as sign requirements are met within the area encompassed by the binding site plan.

(8) Sufficient parking for each use must be located on the lot where the use is located or joint
parking agreemenis must be recorded by the owners for the area of the binding site plan.
Prior to building permit approval, parking agreements will be reviewed by the director.

(9)  Landscaping requirements will be met for each phase of the binding site plan.
Landscaping requirements may be met for an area of one or more lots as long as a joint
maintenance agreement is recorded or included in declaration of covenants

21.8( Standard: far hinding site plans for condominium developments regulated

by Cnapser v4.3 {CW.

Development stanuaius s vundominiums including residential units or structures shall meet

either the standards set out in subsection (1) or (2) of this section:

(1)  Alllots and development shall meet the minimum requirements of this title as now in
effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback
purposes under the zoning code.

(2)  Condominiums may be developed in phases where ownership of the property is unitary
but all structures may not be completed at the same time or differing lenders finance
separate structures or areas of the property. The following conditions shall apply {o
phased condominiums:

(a)  All areas not within the building envelope are subject to joint use and are
burdened by a joint obligation to maintain any and all access ways. The city shall
have no obligation to maintain such access ways.

(b) The city of Oak Harbor shall have an easement for access along and over access
ways and parking areas to allow police, building, fire and utility department
personnel to inspect and observe such property, buildings and activities on the
property as well as for providing emergency and law enforcement services and

easements for utilities over and under such access ways.
(c) Racinrneal pacamanie far narking chall ha nenddad dn all faanodn e d ceeras 5.

()

() 2 IIABL LED HIUDL UG UGHITAS @b UL LGS 1UT SCIDHCK PUrposes unger the zonmg code
unless the property owner will place a covenant on the binding site plan that the
setback area for built phases, contained in all unbuilt phases, shall become
common areas and owned by the owners of existing units in the built portions of

the ~andamininrm sinan tha ovnisatine ~F tha cnmsalbadice ol ded. Jo__ 5 3.

(H o et e T UL U SHL U UUTIU UL ULIGT DOLULIEY BULISTHC UL Y 1O
the city engineer or his designee

(g) Al built phases in a condominium binding site plan sha!! have joint and several
obligation 10 maintain landscaping through covenants or easements or both to
assure that the responsibility is shared among the various owners.

Binding Site Plan Code Amendment
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| 21.8¢ Performance guarantee requirements.
(1) 1w neu of completing the required public improvements prior to approval of the binding
site plan, the applicant may reques: pproval, subject to the approval of a suitable

guarantee. The guarantee must be in a form acceplablie to the city and in an amount
commensurate with improvements to be completed. The amount of the guarantee is
established at 100 percent of the cost of the city having to construct the improvements
plus 20 percent for contingency. The guarantee amount wil! require yearly review by the
city and the applicant will be required to revise the guarantee amount to reflect current
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee
to the city. Also, the guarantee will be restricted as far as the amount of permissible time
in which the improvements must be completed. If not a regular surety bond from an
acceptable state approved surety, the guarantee must be in a form acceptable to the city
atlormey.

(2) Guarantee funds will not be relessed by the city unless approval has been received from
all applicable departments that are responsible for acceptance and/or maintenance of such
improvemenis. Partial releases will not be allowed.

(3)  All improvements begun by the applicant must be completed. Once the applicant has
begun making improvements, the applicant shall not be eligible for submitting a
guarantee to the city to cover the incomplete improvements.

(4)  Public improvements must be in place at time of certificate of occupancy or acceptable
assurances for completion with a temporary certificate of occupancy.

! 21.8( Warranty requirements for acceptance of final improvements,
At the ume or rinal acceptance of the improvements, the applicant shall provide to the city a one-
year warranty guasantee at 10 percent of the established final cost of the public and/or off-site
improvements which must be acceplable to the city.

21.8¢
() The survey required must be

e rrmans g ws Wi i supns visiun Ul @ v asiuagon otate registered land surveyor.
The surveyor shall certify on the binding site plan that it is a true and correct
representation of the lands actually surveyed and the survey was done in accordance with
city and state law.

(2) In all binding site plans, lot comer survey pins must be set before final approval can be
granted.

(3)  Inall binding site plans, perimeter monuments must be set before final approval can be

granted.
(4)  In all binding site plans, control monuments must be set before final acceptance of public

improvements. Performance guarantees must include the installation of all control
monuments. Contro! monuments must be installed per city design and construction
standards.

(5)  Inall binding site plans where final approval is to be granted by the acceptance of a
performance guarantee, [ot corner and perimeler monements must be set The
perforrnance guarantee must include the resetting of any monument that has been lost
during construction of public improvements

Binding Site Plan Code Amendment
Ordinanres
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| 21.8( Enforcement.
The auunor suall refuse to accept for recording any binding site plan which does not bear the
verification of approval as defined by this chapter. The city attorney is authorized to prosecute
violation of this chapier and to commence actions 10 restrain and enjoin a violation of this
chapter and compel compliance with the provisions of this chapter. The cosis of such action shall

be taxed against the violator,

Section Two. Severability. If any provision of this Ordinance or its application to any person or
circumstance is held invalid, the remainder of the Ordinance or the application of the provision
to other persons or circumstances is not affected.

Section Three. Effective Date. This Ordinance shall be in full force (5) five days following
publication,

PASSED by the City Council this day of , 2011,

( ) APPROVED by its Mayor this day of , 2011,

( ) Vetoed
THE CITY OF OAK HARBOR
Mayor

Attest:

City Clerk

Approved as to Form:

City Auorney

Published:

Binding Site Plan Code Amendmen
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ORDINANCE NO.

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21.80,
ENTITLED “BINDING SITE PLANS” FOR THE PURPOSES OF: (1) SPECIFYING THAT
LOTS CREATED THROUGH BINDING SITE PLANS ARE LEGAL LOTS OF RECORD, (2)
CLARIFYING TYPES OF MODIFICATIONS TO BINDING SITE PLAN STANDARDS
ALLOWED, (3) ESTABLISHING A PROCESS FOR ALTERING OR VACATING
PREVIOUSLY APPROVED BINDING SITE PLANS, (4) REVISING THE REQUIREMENTS
FOR A BINDING SITE PLAN MAP TO INCLUDE ONLY THOSE ITEMS RELATED TO
LAND DIVISION PURPOSES AND (5) AMENDING OTHER CODE LANGUAGE FOR
CLARITY.

WHEREAS, RCW 58.17.035 grants jurisdictions an alternative method for land division known
as “binding site plans” and,

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for
alteration or vacation of binding site plan documents;

WHEREAS, the City’s existing Municipal Code does not presently have a specific process for
altering or vacating approved binding site plans and;

WHEREAS, a SEPA environmental checklist was submitted for the proposed code changes and
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period
ending on December 22, 2010 after a 15-day comment period and whereas the City received one
e-mail comment, and;

WHEREAS, the City issued a SEPA Determination of Nonsignificance for the proposed code
amendments on December 22, 2010 after a 15-day public comment and appeal pericd, as
required by WAC Chapter 197-11-535 and whereas no comments or appeals were received
during this period and;

WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Department of
Commerce on December 10, 2010 and received no comments from the Department; and;

WHEREAS, as part of an enhanced public participation process, the City provided notice of the
Planning Commission public hearings to interested parties on December 17, 2010, January 7,
2011, and February 3, 2011 and that such notices were in addition to the usual notice procedures
required for a code amendment.

WHEREAS, afier due and proper notice, public hearings were conducted by the Planning
Commission on December 28, 2010, January 25, 2011, and February 22, 2011 and a public
hearing was held by the City Council on .

THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows.

Binding Site Plan Code Amendment
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Section One. Oak Harbor Municipal Code Chapter 21.80 entitled “Binding Site Plans” last
amended by § 10 of Ordinance 1568 is hereby amended to read as follows:

Chapter 21.80
BINDING SITE PLANS
Sections:
21.80.005 Title,
21.80.010 Binding site plans allowed.
21.80.020 Division of property.
21.80.025 Condominium binding site plan.
21.80.030 Effect.
21.80.040 Application.

21.80.050  Requirements for a binding site plan map.
21.80.055  Site plan review required.

21.80.060 Certifications required.

21.80.070 Title report.

21.80.080 Approval procedure.

21.80.090 Recording requirements.

21.80.100 Development reqnirements.

21.80.110 Standards for review of commerctal binding site plan.

21.80.120 Standards for binding site plans for condominium developments reguiated
by Chapter 64.32 and 64.34 RCW.

21.80.130 Performance guarantee requirements.

21.80.140 Warranty requirements for acceptance of final improvements.

21.80.150 Survey reguired.

21.80.160 Dedication — Warranty deed,

21.80.170 Requirements for modification of binding site plan standards,

21.80.180 Alteration or vacation of an approved binding site plan.

21.80.190 Appeals to the hearing examiner.

21.80.200 Enforcement.

21.80.005  Title
This chapter shall be entitled “Binding Site Plans.”

21.80,010  Binding site plans allowed.

It is provided that, as an altemative to subdivision or short subdivision requirements under this

title, and as allowed by RCW Chapter 58.17, divisions of land may be completed by binding site

plans for classes of property specified in OHMC 21.80.020(1) through (3).

21.80.020 Dlvision of property.

Division of property by binding site plans may only be used for the following:

(1)  Divisions of land into lots classified for industrial or commereial use;

{2) A division for the purpose of lease when no residential structure other than mobile homes
or travel trailers are permitted to be placed upon the land so long as the site plan complies
with all applicable mobile home park regulations and the zoning code;
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ATTACHMENT 4

(3) A division of land subject to Chapter 64.32 and 64.34 RCW as now in effect or hereafter
amended so long as the site plan complies with the slandards for condominium division
under OHMC 21.80.120.

21.80.025  Condominium binding site plan.

Divisions of land into lots or tracts are allowed if:

(1) A binding site plan may be used to divide property without proceeding through division
by subdivision or short subdivision when the land or a portion of it is subject to either
Chapter 64.32 or 64.34 RCW when the following conditions are met:

(@)  The improvements constructed or to be constructed thereon are required by the
provisions of the binding site plan to be included in one or more condominiums or
owned by an association or other legal entity in which the owners of units therein
or their owners’ associations have a membership or other legal or beneficial
interest;

(b)  The city has approved a binding site plan for all such land;

(c)  Such approved binding site plan is recorded in the county or counties in which
such land is located; and

(d)  The binding site plan contains thereon the following statement:

All development and use of the land described herein shall be in accordance with
this binding site plan, as it may be amended with the approval of the city, town, or
county having jurisdiction over the development of such land, and in accordance
with such other governmental permits, approvals, regulations, requirements, and
restrictions that may be imposed upon such land and the development and use
thereof, Upon completion, the improvements on the land shall be included in one
or more condominiums or owned by an association or other legal entity in which
the owners of units therein or their owners’ associations have a membership or
other legal or beneficial interest. This binding site plan shall be binding upon all
now or hereafter having any interest in the land described herein.

(2)  The binding site plan may, but need not, depict or describe the boundaries of ihe lots or
tracts resulting from subjecting a portion of the land to either Chapter 64.32 or 64.34
RCW,

(3)  The binding site plan for condominiums shail be deemed approved if:

(a)  Done in connection with the final approval of a subdivision plan or planned unit
development with respect to all of such lands;

(b)  Done in connection with the issuance of a building permit or final certificate of

occupancy.

21.80.030 Effect.

Upon approval and recording of a binding site plan, any and all sale or leases of lots within the
property covered by the site plan shall be in accordance with the binding site plan. Lots, parcels,
or tracts created through the binding site plan procedure shail be legal lots of record. Such lot
lines as are shown on the binding site plan shall be lot lines for setback purposes under the
zoning code in effect at the time the issue of setbacks is to be determined. A binding site plan
does not authorize construction. Construction is permitted upon approval of construction and
building permits that implement the binding site plan.
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ATTACHMENT 4

21.80.035  Site plan review required.
A site plan pursuant to chapter 19.48 is required for every lot created under this Chapter.

21.80.040 Application.

An application for a binding site plan shall be submitted on a form prescribed by the Director
and shall include all other requirements as specified in this Chapter. A binding site plan
application may be processed concurrent with, or separate from, a site plan review application

under Chapter 19.48 OHMC.

21.80.050 Requirements for a binding site plan map.

The applicant shall submit two exact duplicate binding site plan maps meeting the following
requirements. The recorded binding site plan shall be drawn on mylar drafting film having
dimensions of 24 inches by 36 inches and must include the following:

(I}  The name of the binding site plan;

(2)  Lepal description of the entire parcel;

(3)  The date, scale and north arrow;

(4)  Boundary lines, nght-of-way for streets, easements and property lines of lots and other
sites with accurate bearings, dimensions or angles and arcs, and of ali curve data;

(5)  Names and right-of-way widths of all streets within the parcel and immediately adjacent
to the parcel. Street names shall be consistent with the names of existing adjacent streets;

{6)  Number of each lot and each block;

(7)  Reference to covenants, joint use, access easements, or other agreements to be filed
separately must be referenced on the binding site plan;

(8)

(9)  Location, dimensions and purpose of any easements, noting if the easements are private
or public;

(10) Location and description of monuments and all lot comers set and found,

(11) Datum elevations and primary control points approved by the engineering department.
Descriptions and ties to all control points shall be shown with dimensions, angles, and
bearings;

(12) A dedicatory statement acknowledging public and private dedications and grents;

(13) Utilities; and

(14)  Other restriction and requirements as deemed necessary by the city.

The binding site plan map shall be on a separate sheet(s) from the site plan processed under
chapter 19.48.

21.80.060 Certifications required.

)

A certificate is required giving a full and correct description of all Iands divided as they
appear on the binding siie plan, including a statement that the division has been made
with the free consent and in accordance with the desires of the owners. If the binding site
plan is subject to a dedication, the certificate or a separate writlen instrument shall also
contain the dedication of all streets and other areas to the public, to an individual or
individuals, religious society or societies or to any corporation, public or privale as
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ATTACHMENT 4

shown on the binding site plan and a waiver of all claims for damages against any
governmental authority which may be occasioned to the adjacent land by the established
construction, drainage and maintenance of the road. The certificate or instrument of
dedication shall be signed and acknowledged before a notary public by all parties having
any ownership interest in the land divided and recorded as part of the final binding site
plan.

(2) A certification by a licensed surveyor is required, licensed in the state, that the binding
site plan survey is accurate and conforms to the provisions of these regulations and state

law.

21.80.070 Title report.

All binding site plans shall be accompanied by a title company certification (current within 30
days from filing of the binding site plan) confirming that the title of the lands as described and
shown on the binding site plan are in the name of the owner(s) signing the binding site plan.

21.80.080  Approval procedure.
(1)  Binding site plan approval shall be a Type II review process.

(2)  The director shall review the application and circulate it to other city departments to
determine whether the requirements of this chapter have been met,

(3)  If the director and city engineer determine that the requirements are met, they shall
approve and sign the binding site plan,

(4) I either the director or the city engineer determine that the requirements have not been
met, the binding site plan shall be retumed to the applicant for modification, correction,
or other action as may be required for approval.

(5)  If the conditions have been met, the director and city engineer shall inscribe and execute
their written approval on the face of the binding site plan.

21.80.090  Recording requirements,

(1)  When the city finds that the binding site plan proposed for final approval meets all the
conditions of final approval, then the applicant shall take both original mylar hinding site
plan maps to the Island County auditor. One of the originals of said binding site plan
shall be recorded with the Island County auditor. The other will be stamped by the
auditor and forthwith retuned to Oak Harbor, In addition, the applicant will furnish the
city with one paper copy of the mylar recorded by the auditor. In addition, one paper
copy shall be fumished by the applicant to the Island County assessor.

(2)  The applicant must provide the city with proof of proper filing and recording before the
binding site plan becomes valid. This proof shall include a certification by the applicant
and the surveyor certifying that the binding site plan has not been altered between the
time it was approved for recordation and the time of actual recordation by the Island

County auditor.

21.80.100  Development requirements.
All development must be in conformance with the recorded binding site plan.

Binding Site Plan Code Amendment
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21.80.110 Standards for review of commercial and industrial binding site pians.

The following siandards shalt apply to commercial and industriai binding site plans:

(1)  Division lines between lots in commercial binding site plans shail be considered iot lines
under Oak Harbor zoning code.,

(2)  Each such tract or lot created by such binding site plan shall have one designated front lot
line and one rear lot line including those which have no street frontage.

(3)  All tracts, parcels and lots created by a binding site pian shall be burdened by an
approved maintenance agreement maintaining access to the various lots, tracts and
parcels and for the cost of maintaining landscaping and other common areas.

(4)  When any lot, tract or parcel is created without 30 feet of street frontage, easements shall
be given to the city allowing access for police, fire, public and private utilities along the
access roads to each tract, lot or parcel.

(5)  Ifthe city elects, the city shall be granted a power to maintain the access easements and
file liens on the property for coliection of the costs incurred in maintaining such way, The
power to maintain such access ways shall impose no duty on the city to maintain the
access way.

(6)  The binding site plan shall contain a provision that the owner’s failure to keep the fire
access lanes open and maintained may subject the property to being abated as a nuisance
and the city may terminate occupancy of such properties until the access easement ways
are adequately maintained.

(7)  Freestanding signape may be off of the tract, parcel or lot where the business is located as
long as sign requirements are met within the area encompassed by the binding site plan.

(8)  Sufficient parking for each use must be located on the lot where the use is located or joint
parking agreements must be recorded by the owners for the area of the binding site plan,
Prior to building permit approval, parking agreements will be reviewed by the director.

(9)  Landscaping requirements will be met for each phase of the binding site plan.
Landscaping requirements may be met for an area of one or more lots as long as a joint
maintenance agreement is recorded or included in declaration of covenants

21.80.120 Standards for binding site plans for condominium developments regulated

hy Chapter 64.32 and 64.34 RCW,

Development standards for condominiums including residential units or structures shall meet

either the standards set out in subsection (1) or (2) of this section:

(1)  Alllots and development shall meet the minimum requirements of this title as now in
effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback
purposes under the zoning code.

{(2) Condominiums may be developed in phases where ownership of the property is unitary
but all structures may not be completed at the same time or differing lenders finance
separate structures or areas of the property. The foliowing conditions shall apply to
phased condominiums:

(a)  All areas not within the building envelope are subject to joint use and are
burdened by a joint obligation to maintain any and all access ways. The city shai!
have no obligation to maintain such access ways.

(b}  The city of Oak Harbor shall have an easement for access aiong and over access
ways and parking areas to allow police, building, fire and utility department
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personnel to inspect and observe such property, buildings and activities on the
property as well as for providing emergency and iaw enforcement services and
easements for utilities over and under such access ways.

(c)  Reciprocal easements for parking shall be provided to all tenants and owners.

(d)  The developer has entered into a development agreement pursuant to Chapter
18.30 for compietion of all phases.

(e) Phase lines must be treated as iot lines for setback purposes under the zoning code
unless the property owner will place a covenant on the binding site plan that the
setback area for built phases, contained in all unbuilt phases, shall become
common areas and owned by the owners of existing units in the built portions of
the condominium upon the expiration of the completion schedule described in the
development agreement pursuant to Chapter 18.30.

149) All public improvements are guaranteed by bond or other security satisfactory to
the city engineer or his designee.

(g)  All built phases in a condominium binding site plan shall have joint and several
obligation to maintain landscaping through covenants or easements or both to
assure that the responsibility is shared among the various owners.

21.80.130 Performance guarantee requirements.

(1)

2

()

G

In lieu of completing the required public impravements prior to approval of the binding
site plan, the applicant may request approval, subject to the approval of a suitable
guarantee, The guarantee must be in a form acceptable to the city and in an amount
commensurate with improvements to be completed. The amount of the guarantee is
established at 100 percent of the cost of the city having o construct the improvements
plus 20 percent for contingency. The guarantee amount will require yearly review by the
city and the applicant will be required to revise the guarantee amount to reflect current
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee
to the city. Also, the guarantee will be restricted as far as the amount of permissible time
in which the improvements must be completed. If not a regular surety bond from an
acceptable state approved surety, the guarantee must be in a form acceptable to the city
attorney.

Guarantee funds will not be released by the city unless approval has been received from
all applicable departments that are responsible for acceptance and/or maintenance of such
improvements, Partial releases will not be allowed.

All improvements begun by the applicant must be completed. Once the applicant has
begun making improvements, the applicant shall not be eligible for submiiting a
guarantee to the city to cover the incomplete improvements.

Public improvements must be in place at time of certificate of occupancy or acceptable
assurances for completion with a temporary certificate of occupancy.

21,80.140  Warranty requirements for acceptance of finzl improvements.

At the time of final acceptance of the improvements, the applicant shall provide to the city a one-
year warranty guarantee at 10 percent of the esteblished final cost of the public and/or off-site
improvements which must be acceptable to the city.

21.80.150 Survey required.
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21.80.180 Alteration or vacation of an approved binding site plan.

The purpose of this section is to provide a process by which changes (alterations or vacations) to
a recorded binding site plan may be considered. Changes processed under this section must be
related to the land division purposes of a binding site plan. Alteration or vacation of all or a
portion of an approved binding site plan may be considered subject to the provisions of this
section.

(1)  Definitions.

(a)  Alteration: for the purposes of this section, an alteration is a change to the
recorded binding site plan map that is reiated to or consistent with the land
division purposes of this chapier and that generally relates to the items described
in Section 21.80.050(4), (9), (13) or (14). For binding site plans approved prior to
XXX, 2011, alterations may also be considered to the following elements of a
binding site plan: zoning setback lines, building envelopes, parking areas, general
circulation, landscaping areas, proposed use and location of buildings and loading
areas.(b) Vacation: for the purposes of this section, a vacation is the removal
of a property(s) from a binding site plan so that the obligations created under the
binding site plan no longer apply to that property(s). Vacation may apply to a
portion or the entirety of a binding site plan.

(2)  Submittal requirements for alterations and vacations,

(@)  Application form. An application shall be submitted on a form provided by the
Director.

(b)  Title report. All applications to alter or vacate a binding site plan shall be
accompanied by a title company certification (current within 30 days from filing
of the application) confirming that the title of the lands as described and shown on
the application are in the name of the owner(s) signing the application.

(c)  Authority to submit alteration or vacation application, The alteration or vacation
application shall contain the signatures of all those owners of lots who are directly
affected by the proposed alteration or vacation.

(d)  The alteration or vacation application for a binding site plan shall contain all
materials required of binding site plan applications as specified in this chapter
unless otherwise waived by the Director.

(3)  Criteria for Review.

()  The proposed alteration shall meet the requirements of this Chapter applicable to
the underlying binding site plan.

(b)  Any alteration of an approved binding site plan affecting an unexpired
development agreement may, in the discretion of the Director, invalidate the
existing development agreement and require negotiation of a new development
agreement purstant to Chapter 18.30. The new development agreement shall vest
to the City development regulations in effect at the time the Director has
determined the application for alteration to be technically complete in accordance
with the requirements of Chapter 18.20.

()  The proposed vacation shall not cause the remaining portions of an approved
binding site plan to fajl to meet the requirements of this Chapter. Any non-
conformities created by such a vacation must be remedied prior to fina! approval
of the vacation. Properly within a binding site plan subject to an approved
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vacation shall constitute one lot, and the balance of the approved binding site plan
ghall remain as approved.

(4)  Review process. Applications for alteration or vacation of a binding site plan shall be
processed under a Review Process II according to Chapter 18.20.

21.80.190 Appesls to the hearing examiner,

(1}  An appeal of the decision relating to the binding site plan shall be made to the hearing
examiner in accordance with the procedures set out in Chapter 18.40,.

(2)  The writien appeal shall include a detailed explanation stating the reason for the appeal.
The decision of the hearing examiner shali be the final action.

21.80.200 Enforcement.

The auditor shall refuse to accept for recording any binding site plan which does not bear the
verification of approval as defined by this chapter. The city attorney is authorized to prosecute
violation of this chapter and to commence actions to restrain and enjoin a violation of this
chapter and compel compliance with the provisions of this chapter. The costs of such action shalt

be taxed against the violator,

Section Two. Sevembility. If any provision of this Ordinance or its application to any person or
circumstance is held invalid, the remainder of the Ordinance or the application of the provision
to other persons or circumstances is not affected.

Section Three. Effective Date. This Ordinance shall be in full force (5) five days following
publication.

PASSED by the City Council this day of 2011.

{ ) APPROVED by its Mayor this day of , 2011,
{ ) Vetoed

THE CITY OF OAK HARBOR

Mayor

Attest:

City Clerk
Approved as to Form:
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COrdinance
PAPlanCom\PC1 112-22-1 NBSP Code Update\BSP amendment ord final draft clesn 021811 doc

Page 10 of {1

150




Karahalios Letter
Dated

Tune 11, 2013

151




Sue Karahalios
P. 0. Box 144
Oak Harbor, WA 98277-0144

(360) 675-6455

June 11, 2013

Elected Representatives of the City of Oak Harbor
865 SE Bammiagton Drive
Oak Harbor, WA 98277

Dear May % Council %embers:

I am writing you to one thank you for allowing me to speak at the workshop Wednesday,
May 29, 2013, and two to request that you either postpone consideration of Binding Site
Pian Code Amendment (Ord 1657, PH 06/18/13) until you have all of the information
and know everything you need to know about this situation before you are voting. Also,
you may want to consider changing the wording to inchide grand-fathering Pier Point
because of the litigation trail and the judgments rendered, separate or differentiate
between residential and commercial binding site plans.

1 am puzzled as to why the City has chosen to resurrect this itemn not only in the manner it
has but also with all that they have gone through and will contimre to go through if this
item is passed as presented. I might also add that not ali of the information at the
Workshop 5-29-13 was presented in whole and in an objective manner so that the full
picture was before you.

I do apologize that I misspoke when I said that Pier Point was the cnly residential binding
site plan (bsp) on the City of Oak Harbot’s books. Pier Point is the only residential
binding site plan on the books that is not fully developed. There are two other fully
developed residential bsps and 10 commercial binding site plans as well. Again, Pier

Point is the enly residential bsp that is not fully developed and has the potential for
radical change. A vote for this change without grandfathering Pier Point will violate
Judge Hancock's deciston described below.

The City and Pier Point have come from the same position repeatedly. To recap some of
the many incidents involved in this matter, it i3 worth noting that the City of Oak Harbor
along with Pier Point to date have been involved with several instances of litigation
coming from similar perspectives and seated on the very same side of the Jegal room
sharing the same table both at the Hearing Examiner’s level and Island County Superior
Court level. Pier Point has been to Superior Court three fimes and the Hearing Exarainer
three times. As you can see the most current decision was rendered June 27, 2012,
supporting the City’s and Pier Point’s position, which is the sarne decision, that has been
made in all six legal proceedings. The Developer, Alpine Village, Inc, aka Mr. Massey,
cammot change Pier Point’s bsp without permission of the Pier Point owners. This
proposed change in ordinance does not comply with Judge Hancock’s decision!
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As it stands Pier Point does have the ability to amend its bsp, it can do so with the united
vote of all of its owners. Therefore, there is 2 mechanism in place.

If you go through your paclket you will note some of the history. Yes, you will see that in
2011 the OH Planning Commission did vote to send the matier to the Council. What was
not shared was some of the pertinent important discussions, which included policy
concerns when there was a specific situation that has caused the City quite a bit of staff
time and City momes and is historically grounded in behalf of the owners who have
owned the property way before this developer become involved. Several of the Planning
commission members stated they were voting this matter forward to have the City
Council make the hard decision as they expected language changes would be needed to
separate the types of bsps (commercial versus residential which have very different
congiderations) and grand-fathering those that have been in existence and litigation. The
Commission members did not see themselves as able to write language. (I can provide
specific names of Planning Commission members who stated what specificaily.) Also,
note that the specific matter of the City of Oak Harbor-Pier Point-Alpine Village, Inc. aka
Mr. Massey has been to Superior Court and the Hearing Examiner for another ruling by
both (two rulings) since the OH Planning commission has looked at this matter and

moved it forward.

The owners of Pier Point bought and paid for their homes knowing their rights of
ownership. The Superior Court and the Hearing Examiner on multiple readings have
concurred that the owners of Pier Point have rights that cannot be negated. I would like
to point out that Judge Hancock during the third time this matter was before him was
presented this proposed ordinance by then City Attorney Hite as if it had already been
passed by the City Council. Upon cross examining, the Judge admonished Hite for
bringing something hefore him that was not on the books and he later in that hearing
stated he did not normally rule or reference something not on the books but he warned all
present that the Pier Point owners did have rights that could be heard before this court if

passed as is.

I also would like to remind each of you that during the previous ruling (the second time
in Judge Hancock’s court) the Judge very specifically stated that any body needed to
ensure that “all benefits” do not weigh in the favor of change. (Again, there had been a
reference to the fact the City of Oak Harbor was possibly considering changing the
Binding Site Plan Ordinance.) This alone speaks to the need of considering separating
any new policy allowing for grandfathering Pier Point and possibly separating residential
and commercial bsps.

Has our present City Attorney thought about talking with former City Attoruey Bleyhl
who has a lot of experience with Alpine and Pier Point? Former Attoracy Bleyhl did
make recommendations on this matter that may need to be heeded.

I would like to emphasize and remind you that Mr. Massey koew when he bought this
specific property in 2004 what the restrictions were and that the bsp end date had run out
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in 1996, therefore the restrictions remained in place. He knew he needed to work with the
owners of Pier Point. The property was so inexpensive because of the restrictions. The
courts have spoken repeatedly. Pier Point owners have rights.

Pier Point owners have been open to work with the City, Alpine Village, Inc. aka Mr.
Massey (before and after Hearing Examiner Bobbink admonished Alpine to try). The
residents of Pier Point live in the City of Oak Harbor.

Please do not hesitate in contacting me to answer any questions that you have. I know
what it is like to sit in your seat and to have to make the tough decisions. 1 know you do
not take it lightly but I do encourage you to make sure you realize any and all of the
implications from what has happened, the legal decisions to date, the costs to the City in
time and actual dollars now and possibly in the future,

Sincerely,

Sue Karahalios

i r\‘l\.—- Lo ’_’J‘
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City of Oak Harbor

OFFICE OF THE MAYOR

SCOTT DUDLEY

Mavonr
865 S.E. BARRINGTON DRIVE
Oaxk HARBOR, WASHINGTON 98277

(360} 279-4502
Fax (360) 279-4507

July 16, 2013

Ms. Suc Karahalios
P.O. Box 144
Oak Harbor, WA 98277-0144

Re: Your letter of June 11, 2013
Binding Site Plan Code

Dear Ms. Karahalios,

Thank you for your letter concerning the proposed amendments to Oak Harbor Municipal Code Chapter 21.80,
Binding Site Plans (BSP). 1 appreciate you taking the time to share your comments and concerns on (his topic with
me and the City Council. Ihave passed your letter on fo our Development Services Department and 1 have asked
that they take your comments under consideration.

As you know, this project has been on the City™s o do list for some thme now. Stalf is devoting time 1o the project
so {hat the work can be completed and so that & deficiency in our code can be corrected. Please rest assured that the
City staff ts commitied to helping the City Council adopt a revised code that is casy (o understand and apply, takes
inte account relevant avatlable information and is tair and cquitable to existing and future property owners. While
the next Tormal step in this project is likely a public hearing before the City Counctil, I’ve asked staff 1o briel the
Planning Commission on the project’s status. The briefing was tentatively scheduled for the July Planning
Commission meeting but due to scheduling difTicultics it hag been moved to their August agenda. Finally, [
encourage you to continue (o participate in the public process associated with this code amendment project.

I'thank you again for sharing your concerns with me, H you have questions regarding specific aspeets of the
proposced code amendment I encourage you (o contact Mr, Steve Powers, Development Services Director, at 279-

4511,

Sincerely,

Scoit Dudley
Mayor

City Council
Dr. Larry Cort, City Administrator
Mr. Steve Powers, Development Services Director

7]
2]
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PLANNING COMMISSION
REGULAR MEETING

CITY HALL — COUNCIL CHAMBERS
August 27, 2013

ROLL CALL: Present: Keith Fakkema, Greg Wasinger, David Fikse, Bruce Freeman, Sandi
Peterson and Ana Schlecht
Absent: Kristi Jensen
Staff Present: Development Services Director, Steve Powers; Senior Planners,
Cac Kamak and Ethan Spoo

Chairman Fakkema called the meeting to order at 7:30 p.m.

MINUTES: MS. PETERSON MOVED, MR. WASINGER SECONDED, MOTION CARRIED
TO APPROVE THE JULY 23, 2013 MINUTES AS PRESENTED.

PUBLIC COMMENT:
None

DIGITAL SIGNS CODE UPDATE - Public Hearing

Mr. Powers asked Planning Commission to continue this item to the Planning Commission’s
regular business meeting on September 24, 2013 in order allow more time for staff to address
public and Planning Commission input from the previous meeting.

ACTION: MR. FREEMAN MOVED, MR. FIKSE SECONDED A MOTION TO CONTINUE
THE PUBLIC HEARING FOR THE DIGITAL SIGNS CODE UPDATE TO
SEPTEMBER 24, 2013. MOTION CARRIED.

BINDING SITE PLAN CODE AMENDMENT - Public Meeting

Mr. Powers displayed a Power Point presentation (Attachment 1) briefing the Planning
Commission on the status of the pending Binding Site Plan (BSP) code amendment. Mr.
Powers explained that the Planning Commission has made a recommendation to the City
Council that is pending before the City Council. The Council can send it back to the Planning
Commission if they decide to do so or the Council could take up the issues themselves if they
feel that there is anything else to be addressed in the code amendment.

Mr. Powers explained what Binding Site Plans are and displayed RCW 58.17.035 which
authorizes cities, towns, or counties to adopt, by ordinance, procedures for the divisions of land
by use of a binding site plan as an alternative to the procedures required by the RCW. Mr.
Powers noted that this chapter also states that those procedures shall provide for the alteration
or vacation of the binding site plan. Work on the Pier Point applications resulted in a review of
the existing code language and staff found that the current code did not specifically or
adequately address a process for the alteration or vacation of previously approved BSPs. Mr.
Power said that the proposed amendment would fix the deficiency and applies to all BSP’s.

Mr. Powers also reviewed the BSP amendment project history as well as the Pier Point
application history.

Mr. Powers detailed the key issues regarding the proposed code language. The proposed
language is as follows:

Planning Commission
August 27, 2013
Page 1 of 3



OHMC 21.80.180(2)(c) - Authority to submit alteration or vacation application. The alteration or
vacation application shall contain the signatures of all those owners of lots who are directly
affected by the proposed alteration or vacation.

The Planning Commission allowed public comment.

Sue Karahalios (1085 SE Regatta Drive) spoke with concern about the impact of the proposed
code on the owners of the Pier Point Condominium. She also noted that there have been other
decisions since the 2011 Planning Commission recommendation the City Council and only two
members of the current Planning Commission voted in 2011.

Bob Severns (1085 SE Regatta Drive) disclosed that he is a member of the City Council and
talked about the questions that were addressed in Superior Court regarding the Pier Point
Condominiums. He believed that if the BSP amendment goes forward and is challenged in
Superior Court again, the judge will ask why Pier Point was not excluded from the proposed
BSP amendment. Mr. Severns asked that the Pier Point Condominiums be excluded from the
proposed BSP amendment.

Discussion

Planning Commissioner’s discussed whether the current Planning Commission would be able to
consider the proposed BSP amendment again since the Planning Commission’s
recommendation has already been forwarded to the City Council. Mr. Powers said that an
agenda bill will be prepared for Council action and that the agenda bill could indicate that that
the Planning Commission would like to consider the code amendment again if that is what the
Planning Commission wants to do. Mr. Powers noted that City Council could also decide that
they will take up the issues themselves. Ms. Peterson wanted it on record that her strong desire
was that the City Council be very aware of the issues.

BED AND BREAKFAST CODE - Public Meeting
Mr. Spoo displayed a Power Point presentation (Attachment 2) which presented changes since
last month, a brief discussion of compliance and staff’'s recommendation.

Mr. Spoo reported one of the changes made resulted from a request from the Navy. The Navy
asked that Bed and Breakfast (B&B) establishments be prohibited in Noise Subdistrict C. The
second change requires that B&B lighting be directed downward so as not to impact adjacent
uses. The last change was to move the sign language that was previously in Section 19.20
Zoning to Section 19.36 Sign Code.

Mr. Spoo reviewed how the propose code complies with the Oak Harbor Comprehensive Plan
and recommended that the Planning Commission recommend approval of the B&B draft code to
the City Council.

Discussion

Planning Commissioners discussed sign size allowance, lighting for B&B establishments and
whether two B&B’s under the same ownership would need to have a resident domiciled at each
site. Mr. Power indicated that for two B&B’s on the same property you could reasonable
conclude that is a single entity and a resident manager in one or the other would suffice. In the
case where there are two separate pieces of property in the R1 the conditional use permit and
the Hearing Examiner could approve conditions which apply to both pieces of property.

The public hearing was opened at 8:30 p.m.
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Billie Cook (651 SE Bayshore Drive) expressed concern that persons living in the R3 and R4
districts should be afforded the same protection as those in the R1 and R2 district by requiring
B&B establishments get a conditional use permit for the R3 and R4 districts.

Mr. Spoo explained that there would be a site plan review process required for new B&B
establishments and the review process requires public notice to the adjacent property owners.
Adjacent property owners would have input during the public hearing. If there is a home that is
converted in a residential neighborhood in the R3 and R4, a site plan review might not be
required. Mr. Spoo indicated that mitigations could be placed in the code. Efforts have been
made to allow B&B where staff believes is appropriate as well as including mitigations for some
of the impacts they would have on neighborhoods.

Discussion
Planning Commissioners discussed the character of B&B’s and the desire to be business
friendly.

ACTION: MS. PETERSON MOVED, MR. FREEMAN SECONDED A MOTION TO
RECOMMEND THAT CITY COUNCIL APPROVE THE BED AND BREAKFAST
CODE AS PRESENTED. MOTION CARRIED.

ECONOMIC DEVELOPMENT STRATEGY - Public Meeting
Mr. Spoo displayed a Power Point presentation (Attachment 3) which presented a summary of
key trends and an overview of the economic development strategy.

Discussion

Planning Commissioner Fakkema commented that he remembered hearing that the City always
spends money planning but never did anything e.g. the amphitheater and the municipal pier.
He was concerned that a couple of the action items require hiring someone to do additional
studies and thought the City should look carefully at that.

Mr. Spoo indicated that the Planning Commission could make a motion to remove items or
revise the language in the strategy in order to give staff direction.

Planning Commissioner Freeman was also concerned about the feasibility of a dock and that
the sound from an amphitheater will carry to the surrounding residential developments. Mr.
Freeman also noted that tourism only brings minimum wage jobs and we won’t get to the
$50,000 to $70,000 jobs with would be nice for the City. Mr. Freeman also questioned some of
the data in the Economic Profile and Needs Assessment.

Mr. Spoo indicated that the Planning Commission will have this agenda item again next month.

Nancy Hakala (painting the mural on Pioneer Way) commented on how unique and patriotic
Oak Harbor is compared to the other cities on the Island and that it is a little piece of Americana.
She suggested that the City capitalize on that.

2016 COMPREHENSIVE PLAN AMENDMENT - Public Meeting
Mr. Kamak reported that staff is still assessing the scope. Staff is continuing meeting with the
County and discussing the county-wide planning policies and the Comprehensive Plan update.

ADJOURN: 9:15 p.m.
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ATTACHMENT 1

Binding Site Plan Code
Amendment

Oak Harbor Planning Commission
August 27, 2013

Purpose Ol Harbo

¢ Brief the Planning Commission on the status of
this pending code amendment.

e This item is for information only. In keeping
with this purpose, the item was advertised as a
public meeting, not a public hearing

* No action is required by the Planning
Commission.

Presentation Overview %'is'-x{rlm

k'iA'.l{rlm

¢ Binding Site Plans

¢ Project History

¢ Pier Point Condominium BSP
¢ Proposed Code

¢ Conclusion

* Recommendation

® Questions

Binding Site Plans
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z's;n{,l,,,

Binding Site Plans

Blndlng Site Plans (cont.)

e What are BSPs?

e Alternative type of land division
(as opposed to subdivision plats or short plats)

¢ Primarily used for commercial/industrial
properties

e May also be used for residential condos

e Governed by RCW 58.17.035

* OHMC 21.80, Binding Site Plans

e Approved BSP are recorded with the County

z'sgi.y{rlm
RCW 58.17.035 - A city, town, or county may adopt by ordinance
procedures for the divisions of land by use of a binding site plan as an
alternative to the procedures required by this chapter. The ordinance
shall be limited and only apply to one or more of the following: (1) The
use of a binding site plan to divisions for sale or lease of commercially
orindustrially zoned property as provided in RCW 58.17.040(4)
[industrial or commercial]; (2) divisions of property for lease as
provided for in RCW 58.17.040(5) [mobile homes] ; and (3) divisions of
property as provided for in RCW 58.17.040(7) [condominiums]. Such
ordinance may apply the same or different requirements and
procedures to each of the three types of divisions and shall provide for
the alteration or vacation of the binding site plan, and may provide for
the administrative approval of the binding site plan.

zs;n.x{,l,,,

Blndlng Site Plans (cont.)

zs;n.x{,l,,,

Blndlng Site Plans (cont.)

* BSPs within Oak Harbor:
* 13 total
¢ 10 commercial/industrial
¢ 3 residential condominiums

¢ Only 1 of 13 with construction schedule

Binding Sito Plans Within City Limits Map

Dk,
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Examples — Bayview Plaza a's;m{rl,,.

Examples — Oak Tree Village k'ia'Ll{rlm

zs;n.x{,l,,.

zs;n.x{,l,,.

Pier Point

Pier Point

BSP approved in 1991

Approval included a construction schedule
All phases were to have been constructed by
1996

Schedule was not met; un-built phases
remain

Alpine Village, Inc. applied in 2005 and in
2010 to amend expired schedule
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Pier Point (cont.) Elial'ﬂ{rlm

Pier Point (cont.)

z's;n{,l,,,

 Central question: Can an expired schedule
be amended?
— (Thisraised the question as to who must sign applications.)

* Staff, Hearing Examiner & Island County
Superior Court decisions say no

* It appears that development rights do exist
for the vacant land

Pier Point (cont,) 'c"i;Lr{rlm

zs;n.x{,l,,,

Project History
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Project History E‘i;Lr{rlm

Project History (cont) Oal Tk

* Areview of the existing code language
found that it did not specifically or
adequately address a process for the
alteration or vacation of previously
approved BSPs.

* This review resulted from work on the Pier
Point applications.

* Staff worked with the Planning Commission in late-
2010 and early-2011 to identify necessary revisions
to the existing code.

* The Planning Commission conducted the required
public hearing over three meeting dates and
accepted testimony from the public (representing
different interests) and from staff.

* On February 22,2011 the Commission forwarded a
recommendation of approval of the draft code to
the City Council.

Project History (cont) E'i;l.x{rl,,,

Project History (cont) it rarho

* Work on the project was suspended shortly after
that time pending the resolution of LUPA appeal
on Pier Point.

* Final action on the appeal occurred by the Hearing
Examinerin June 2012.

* After that, the recommended draft was reviewed
for consistency with final action — it was
determined no changes required.

* City Council was briefed on this project at their May
29, 2013 workshop.

* As afollow-up to the Council briefing, the Mayor
requested staff brief the Planning Commission on
the status of the project for following reasons:

— To keep you informed
— Due to length of time since heard by PC
— New PC members
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a";;i.]{,l,,.

a";;i.]{,l,,.

Proposed Code (cont)

Proposed Code

* Key Points

— The City must have an alteration or vacation
process

— The code amendment addresses all BSPs; it is
not intended to apply only to one specific BSP

— What information should be included on binding
site plans?

Proposed Code

Ok Tarho

zs;n.x{,l,,.

Proposed Code (cont)

* Key Issue

— Who must sign an application seeking to amend
or vacate a previously approved binding site
plan?

* May a single property owner sign; or
* Must all owners sign; or
* Should it depend on the request?

e Proposed code language
e City accepts applications pertaining to public
interest/land division
e Limit what is recorded on BSPs
e Protects publicinterest
¢ Keeps City out of private property disputes
¢ Applications for alteration/vacation may be
submitted by property owners directly affected by
proposed change
o Insome cases = single signature
o Inother cases = more than one signature
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Proposed Code (cont) t'ia'L{rlm

Conclusion o

* Proposed code language:
OHMC 21.80.180(2)(c) - Authority to submit alteration
or vacation application. The alteration or vacation
application shall contain the signatures of all those
owners of lots who are directly affected by the
proposed alteration or vacation.

* BSPs authorized under State law
* State grants authority to City to determine process
* If BSPs used, City must have an alteration and

vacation process

* Existing code lacks these processes
* Proposed amendment would fix deficiency
* Proposed amendment applies to all BSPs, as

appropriate

Recommendation k'isi-x{rlm

zs;n.x{,l,,.

* No action is required. The Planning Commission
has already made a recommendation to the City
Council on this matter.

* Questions?






