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 Date: December 28, 2010  
 Subject: Binding Site Plan Code  

Amendments   
 
 
 
FROM: Ethan Spoo, Senior Planner 
  
 
PURPOSE 
This report discusses proposed code amendments to Chapter 21.80 (“Binding Site Plans”) of the 
Oak Harbor Municipal Code (OHMC). The amendments will establish a process for altering 
previously approved Binding Site Plans (BSPs). 
 
AUTHORITY 
RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of 
land by use of a binding site plan. The ordinance shall provide for the alteration or vacation of 
binding site plans. 
 
BACKGROUND 
State law provides for the binding site plan process as an alternative means of subdividing 
property. This method is typically used in commercial shopping centers, industrial parks and 
residential condominiums where individual ownership of specific buildings or spaces is desired 
and where common ownership of other facilities is appropriate (e.g. driveways, parking spaces, 
landscaping, and stormwater facilities).  
 
The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). This 
chapter includes a section addressing under what circumstances proposed modifications to 
binding site plans may be considered. In the past, this section has been cited when considering 
applications to alter approved binding site plans. A recent review of this existing language found 
that it does not specifically or adequately address alterations. Staff notes this review was the 
result of a pending application seeking to alter a previously approved binding site plan.  
 
DISCUSSION 
Binding site plan applications are made by a developer/property owner and then individual lots 
created by the binding site plan are usually sold or leased to other, and often multiple, property 
owners. If property owners later want to make changes to their property or redevelop their 
properties, they must do so in conformance with the previously approved binding site plan or 
seek to alter that plan.  The City presently does not have a clear application process for binding 
site plan alterations.  This lack of process can place a significant burden on a single property 
owner within the binding site plan who decides to upgrade, change, or redevelop their property.  
This in turn can limit economic development opportunities in the form of commercial and 
residential development. 
 
The proposed municipal code amendment would establish a procedure for the acceptance and 
processing of a request to alter an approved binding site plan. When considering requests to alter 
a previously approved binding site plan, the question of property ownership and who has the 
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ability to request the proposed amendment is central to the acceptance and processing of the 
application.  The existing code is silent on this topic.   
 
The question of who must sign the application is clearly addressed in the proposed code.   The 
proposed code draws from language found in RCW 58.17.215 that pertains to subdivision 
alterations, which requires that the application for the alteration of a subdivision contain the 
signatures of the majority of those persons having an ownership interest in the lots proposed to 
be altered.  The draft prepared for Planning Commission discussion proposes a similar signature 
requirement for the alteration of a binding site plan.  Another approach would be to require 
signatures from all persons having an ownership interest in the lots proposed to be altered.  This 
approach would parallel State law regulating residential condominiums (RCW 64.34).  Finally, if 
a binding site plan alteration is proposed on one lot, but the alterations to that one lot will affect 
areas which are owned in common, such as access drives, stormwater ponds, or commonly 
owned landscaping, then the signatures of all parties who have property affected by the proposed 
alteration are required.  
 
SUMMARY 
For the above reasons, staff proposes that a binding site plan alteration process be established. 
Staff prepared a draft ordinance for Planning Commission and public review intended to serve as 
a discussion tool for establishing this process.  Staff plans to present additional concepts to 
Commission during the public hearing. 
 
RECOMMENDATION 
Staff recommends that Planning Commission open the public hearing on the proposed code 
amendments to Chapter 21.80 OHMC “Binding Site Plans”, accept public testimony and 
continue the item to January 25, 2011. 
 
ATTACHMENTS 
 

• Attachment A – Draft Ordinance amending Chapter 21.80 of the OHMC to establish a 
process for altering previously approved binding site plans. 
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  ORDINANCE NO. _____ 
 
AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21.80, 
ENTITLED “BINDING SITE PLANS” ESTABLISHING A PROCEDURE FOR ALTERING 
PREVIOUSLY APPROVED BINDING SITE PLANS. 
 
WHEREAS, RCW 58.17.035 grants jurisdictions an alternative method for land division known 
as “binding site plans” and; 
 
WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for 
alteration or vacation of binding site plan documents; 
 
WHEREAS, the City’s existing Municipal Code has an inadequate alteration process for 
approved binding site plans and; 
 
WHEREAS, there are number of undeveloped lots within City boundaries which are subject to 
previously approved binding site plans and can no longer develop in compliance with those 
binding site plan approvals due to the current economic situation and;  
 
WHEREAS, Comprehensive Plan land use policies 11(a) and 14(g) encourage infill 
development, especially commercial, which is compatible with surrounding land uses, and; 
 
WHEREAS, a SEPA environmental checklist was submitted for the proposed code changes and 
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period 
ending on December 22, 2010. 
 
WHEREAS, the City issued a SEPA Determination of Nonsignificance for the proposed code 
amendments on December 22, 2010 after a 15-day public comment period, as required by WAC 
Chapter 197-11 and;  
 
WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Department of 
Commerce on December 10, 2010 and received no substantive comments from the Department; 
and; 
 
WHEREAS, after due and proper notice, public hearings were conducted by the Planning 
Commission on December 28, 2010 and January 25, 2011 and public meetings were held by the 
City Council on ________ and _________;  
 
THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows: 
 
Section One.  Oak Harbor Municipal Code Chapter 21.80 entitled “Binding Site Plans” last 
amended by § 10 of Ordinance 1568 is hereby repealed in its entirety. 
 
Section Two.  Chapter 21.80 of the Oak Harbor Municipal Code is hereby amended to read as 
follows: 
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Chapter 21.80 
BINDING SITE PLANS 
Sections: 
21.80.005 Title. 
21.80.010 Binding site plans allowed. 
21.80.020 Division of property. 
21.80.025 Condominium binding site plan. 
21.80.030 Effect. 
21.80.040 Application. 
21.80.050 Procedure upon application. 
21.80.060 Requirements for a binding site plan map. 
21.80.070 Certifications required. 
21.80.080 Title report. 
21.80.090 Survey required. 
21.80.100 Approval procedure. 
21.80.110 Recording requirements. 
21.80.120 Development requirements. 
21.80.130 Standards for review of commercial binding site plan. 
21.80.140 Standards for binding site plans for condominium developments regulated 

by Chapter 64.32 RCW. 
21.80.150 Performance guarantee requirements. 
21.80.160 Warranty requirements for acceptance of final improvements. 
21.80.170 Survey required. 
21.80.180 Dedication – Warranty deed. 
21.80.200 Modification of binding site plan requirements.. 
21.80.210 Alteration of an approved binding site plan. 
21.80.300 Appeals to the hearing examiner. 
21.80.400 Enforcement. 
21.80.005 Title. 
 
21.80.005 Title 
This chapter shall be entitled “Binding Site Plans.”  
 
21.80.010 Binding site plans allowed. 
It is provided that, as an alternative to subdivision or short subdivision requirements under this 
title, divisions of land may be completed by binding site plans for classes of property specified in 
OHMC 21.80.020(1) through (4).  
 
21.80.020 Division of property. 
Division of property by binding site plans may only be used for the following: 
(1) Divisions of land into lots classified for industrial or commercial use; 
(2) A division for the purpose of lease when no residential structure other than mobile homes 

or travel trailers are permitted to be placed upon the land so long as the site plan complies 
with all applicable mobile home park regulations and the zoning code; 

(3) A division made for the purpose of alteration by adjusting boundary lines, between 
platted or unplatted lots or both, which does not create any additional lot, tract, parcel, 
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site, or division nor create any lot which contains insufficient area and dimension to meet 
minimum requirements for width and area for a building site; and 

 
(4) A division of land subject to Chapter 64.32 RCW as now in effect or hereafter amended 

so long as the site plan complies with the standards for condominium division under 
OHMC 21.80.140.  

 
21.80.025 Condominium binding site plan. 
Divisions of land into lots or tracts if:  
(1) A binding site plan may be used to divide property without proceeding through division 

by subdivision or short subdivision when the land or a portion of it is subject to either 
Chapter 64.32 or 64.34 RCW when the following conditions are met:  
(a) The improvements constructed or to be constructed thereon are required by the 

provisions of the binding site plan to be included in one or more condominiums or 
owned by an association or other legal entity in which the owners of units therein 
or their owners’ associations have a membership or other legal or beneficial 
interest;  

(b) The city has approved a binding site plan for all such land;  
(c) Such approved binding site plan is recorded in the county or counties in which 

such land is located; and  
(d) The binding site plan contains thereon the following statement:  

All development and use of the land described herein shall be in accordance with 
this binding site plan, as it may be amended with the approval of the city, town, or 
county having jurisdiction over the development of such land, and in accordance 
with such other governmental permits, approvals, regulations, requirements, and 
restrictions that may be imposed upon such land and the development and use 
thereof. Upon completion, the improvements on the land shall be included in one 
or more condominiums or owned by an association or other legal entity in which 
the owners of units therein or their owners’ associations have a membership or 
other legal or beneficial interest. This binding site plan shall be binding upon all 
now or hereafter having any interest in the land described herein. 

(2) The binding site plan may, but need not, depict or describe the boundaries of the lots or 
tracts resulting from subjecting a portion of the land to either Chapter 64.32 or 64.34 
RCW. 

(3) The binding site plan for condominiums shall be deemed approved if: 
(a) Done in connection with the final approval of a subdivision plan or planned unit 

development with respect to all of such lands; 
(b) Done in connection with the issuance of a building permit or final certificate of 

occupancy.  
 

21.80.030 Effect. 
Upon approval and recording of a binding site plan, any and all sale or leases of lots within the 
property covered by the site plan shall be in accordance with the binding site plan. Such lot lines 
as are shown on the binding site plan shall be lot lines for setback purposes under the zoning 
code in effect at the time the issue of setbacks is to be determined.  
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21.80.040 Application. 
An application for a binding site plan shall be submitted on a form prescribed by the Director 
and shall include all other requirements as specified in this chapter. 
 
An applicant for site plan approval under Chapter 19.48 OHMC may at the time of application 
for site plan review also request that the site plan be processed as a binding site plan to allow the 
division of property into separate tracts, lots or parcels.  
 
21.80.050 Procedure upon application. 
At the same time or after obtaining site plan approval, the applicant shall submit a preliminary 
binding site map meeting the requirements of this chapter and the standards for development as 
set out in Chapter 21.40 OHMC.  
 
21.80.060 Requirements for a binding site plan map. 
The applicant shall submit two exact duplicate binding site plan maps meeting the following 
requirements. The final binding site plan shall be drawn on mylar drafting film having 
dimensions of 24 inches by 36 inches and must include the following: 
(1) The name of the binding site plan; 
(2) Legal description of the entire parcel; 
(3) The date, scale and north arrow; 
(4) Boundary lines, right-of-way for streets, easements and property lines of lots and other 

sites with accurate bearings, dimensions or angles and arcs, and of all curve data; 
(5) Names and right-of-way widths of all streets within the parcel and immediately adjacent 

to the parcel. Street names shall be consistent with the names of existing adjacent streets; 
(6) Number of each lot and each block; 
(7) Reference to covenants, joint use, access easements, or other agreements either to be filed 

separately or on the binding site plan must be referenced on the binding site plan; 
(8) Zoning setback lines and building envelope sites where applicable; 
(9) Location, dimensions and purpose of any easements, noting if the easements are private 

or public; 
(10) Location and description of monuments and all lot corners set and found; 
(11) Datum elevations and primary control points approved by the engineering department. 

Descriptions and ties to all control points shall be shown with dimensions, angles, and 
bearings; 

 
(12) A dedicatory statement acknowledging public and private dedications and grants; 
(13) Parking areas, general circulation, and landscaping area where applicable; 
(14) Proposed use and location of building with dimensions where applicable; 
(15) Loading areas where applicable; 
(16) Utilities; and 
(17) Other restriction and requirements as deemed necessary by the city.  
 
21.80.070 Certifications required. 
(1) A certificate is required giving a full and correct description of all lands divided as they 

appear on the binding site plan, including a statement that the division has been made 
with the free consent and in accordance with the desires of the owners. If the binding site 
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plan is subject to a dedication, the certificate or a separate written instrument shall also 
contain the dedication of all streets and other areas to the public, to an individual or 
individuals, religious society or societies or to any corporation, public or private as 
shown on the binding site plan and a waiver of all claims for damages against any 
governmental authority which may be occasioned to the adjacent land by the established 
construction, drainage and maintenance of the road. The certificate or instrument of 
dedication shall be signed and acknowledged before a notary public by all parties having 
any ownership interest in the land divided and recorded as part of the final binding site 
plan. 

(2) A certification by a licensed surveyor is required, licensed in the state, that the binding 
site plan survey is accurate and conforms to the provisions of these regulations and state 
law.  

 
21.80.080 Title report. 
All binding site plans shall be accompanied by a title company certification (current within 30 
days from filing of the binding site plan) confirming that the title of the lands as described and 
shown on the binding site plan are in the name of the owner(s) signing the binding site plan.  
 
21.80.090 Survey required. 
A survey must be performed for every binding site plan by or under the supervision of a state of 
Washington registered land surveyor.  
 
21.80.100 Approval procedure. 
(1) Binding site plan approval shall be a Type II review process. 
(2) As part of or after site plan review as provided under OHMC Title 19, applicants for final 

binding site plan approval shall file the required documents meeting all the requirements 
of this chapter with the development services department. 

(3) The director shall review the final binding site plan and circulate it to other city 
departments to determine whether the requirements of this chapter and preliminary 
approval have been met. 

(4) If the director and city engineer determine that the requirements are met, they shall 
approve and sign the binding site plan. 

(5) If either the director or the city engineer determine that the requirements have not been 
met, the final binding site plan shall be returned to the applicant for modification, 
correction, or other action as may be required for approval. 

(6) If the conditions have been met, the director and city engineer shall inscribe and execute 
their written approval on the face of the binding site plan. 

 
21.80.110 Recording requirements. 
(1) When the city finds that the binding site plan proposed for final approval meets all the 

conditions of final approval, then the applicant shall take both original mylar binding site 
plan maps to the Island County auditor. One of the originals of said binding site plan 
shall be recorded with the Island County auditor. The other will be stamped by the 
auditor and forthwith returned to Oak Harbor. In addition, the applicant will furnish the 
city with one paper copy of the mylar recorded by the auditor. In addition, one paper 
copy shall be furnished by the applicant to the Island County assessor. 
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(2) The applicant must provide the city with proof of proper filing and recording before the 
binding site plan becomes valid. This proof shall include a certification by the applicant 
and the surveyor certifying that the binding site plan has not been altered between the 
time it was approved for recordation and the time of actual recordation by the Island 
County auditor.  

 
21.80.120 Development requirements. 
All development must be in conformance with the recorded binding site plan.  
 
21.80.130 Standards for review of commercial binding site plan. 
The following standards shall apply to commercial binding site plans: 
(1) Division lines between lots in commercial binding site plans shall be considered lot lines 

under Oak Harbor zoning code. 
(2) Each such tract or lot created by such binding site plan shall have one designated front lot 

line and one rear lot line including those which have no street frontage. 
(3) All tracts, parcels and lots created by a binding site plan shall be burdened by an 

approved maintenance agreement maintaining access to the various lots, tracts and 
parcels and for the cost of maintaining landscaping and other common areas. 

(4) When any lot, tract or parcel is created without 30 feet of street frontage, easements shall 
be given to the city allowing access for police, fire, public and private utilities along the 
access roads to each tract, lot or parcel. 

(5) If the city elects, the city shall be granted a power to maintain the access easements and 
file liens on the property for collection of the costs incurred in maintaining such way. The 
power to maintain such access ways shall impose no duty on the city to maintain the 
access way. 

(6) The binding site plan shall contain a provision that the owner’s failure to keep the fire 
access lanes open and maintained may subject the property to being abated as a nuisance 
and the city may terminate occupancy of such properties until the access easement ways 
are adequately maintained. 

(7) Freestanding signage may be off of the tract, parcel or lot where the business is located as 
long as sign requirements are met within the area encompassed by the binding site plan. 

(8) Sufficient parking for each use must be located on the lot where the use is located or joint 
parking agreements must be recorded by the owners for the area of the binding site plan. 
Prior to building permit approval, parking agreements will be reviewed by the director. 

(9) Landscaping requirements will be met for each phase of the binding site plan. 
Landscaping requirements may be met for an area of one or more lots as long as a joint 
maintenance agreement is recorded or included in declaration of covenants 

 
21.80.140 Standards for binding site plans for condominium developments regulated 
by Chapter 64.32 RCW. 
Development standards for condominiums including residential units or structures shall meet 
either the standards set out in subsection (1) or (2) of this section: 
(1) All lots and development shall meet the minimum requirements of this title as now in 

effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback 
purposes under the zoning code. 

(2) Condominiums may be developed in phases where ownership of the property is unitary 
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but all structures may not be completed at the same time or differing lenders finance 
separate structures or areas of the property. The following conditions shall apply to 
phased condominiums: 
(a) All areas not within the building envelope are subject to joint use and are 

burdened by a joint obligation to maintain any and all access ways. The city shall 
have no obligation to maintain such access ways. 

(b) The city of Oak Harbor shall have an easement for access along and over access 
ways and parking areas to allow police, building, fire and utility department 
personnel to inspect and observe such property, buildings and activities on the 
property as well as for providing emergency and law enforcement services and 
easements for utilities over and under such access ways. 

(c) Reciprocal easements for parking shall be provided to all tenants and owners. 
(d) The developer has submitted a binding schedule for completion of all phases. 
(e) Phase lines must be treated as lot lines for setback purposes under the zoning code 

unless the property owner will place a covenant on the binding site plan that the 
setback area for built phases, contained in all unbuilt phases, shall become 
common areas and owned by the owners of existing units in the built portions of 
the condominium upon the expiration of the completion schedule described in 
subsection (2) of this section. 

(f) All public improvements are guaranteed by bond or other security satisfactory to 
the city engineer or his designee. 

(g) All built phases in a condominium binding site plan shall have joint and several 
obligation to maintain landscaping through covenants or easements or both to 
assure that the responsibility is shared among the various owners.  

 
21.80.150 Performance guarantee requirements. 
(1) In lieu of completing the required public improvements prior to approval of the binding 

site plan, the applicant may request final approval, subject to the approval of a suitable 
guarantee. The guarantee must be in a form acceptable to the city and in an amount 
commensurate with improvements to be completed. The amount of the guarantee is 
established at 100 percent of the cost of the city having to construct the improvements 
plus 20 percent for contingency. The guarantee amount will require yearly review by the 
city and the applicant will be required to revise the guarantee amount to reflect current 
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee 
to the city. Also, the guarantee will be restricted as far as the amount of permissible time 
in which the improvements must be completed. If not a regular surety bond from an 
acceptable state approved surety, the guarantee must be in a form acceptable to the city 
attorney. 

(2) Guarantee funds will not be released by the city unless approval has been received from 
all applicable departments that are responsible for acceptance and/or maintenance of such 
improvements. Partial releases will not be allowed. 

 
(3) All improvements begun by the applicant must be completed. Once the applicant has 

begun making improvements, the applicant shall not be eligible for submitting a 
guarantee to the city to cover the incomplete improvements. 
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(4) Public improvements must be in place at time of certificate of occupancy or acceptable 
assurances for completion with a temporary certificate of occupancy.  

 
21.80.160 Warranty requirements for acceptance of final improvements. 
At the time of final acceptance of the improvements, the applicant shall provide to the city a one-
year warranty guarantee at 10 percent of the established final cost of the public and/or off-site 
improvements which must be acceptable to the city.  
 
21.80.170 Survey required. 
(1) The survey required must be conducted by or under the supervision of a Washington 

State registered land surveyor. The surveyor shall certify on the binding site plan that it is 
a true and correct representation of the lands actually surveyed and the survey was done 
in accordance with city and state law. 

(2) In all binding site plans, lot corner survey pins must be set before final approval can be 
granted. 

(3) In all binding site plans, perimeter monuments must be set before final approval can be 
granted. 

(4) In all binding site plans, control monuments must be set before final acceptance of public 
improvements. Performance guarantees must include the installation of all control 
monuments. Control monuments must be installed per city design and construction 
standards. 

(5) In all binding site plans, where final approval is to be granted by the acceptance of a 
performance guarantee, lot corner and perimeter monuments must be set. The 
performance guarantee must include the resetting of any monument that has been lost 
during construction of public improvements 

 
21.80.180 Dedication – Warranty deed. 
Any dedication, donation or grant as shown on a binding site plan shall be considered a statutory 
warranty deed to the grantee for the use intended 
 
21.80.200 Modification of binding site plan requirements. 
(1) Any applicant can request and make application to the city requesting a modification of 

up to five percent from a requirement of  OHMC 21.80.130 or 21.80.140 or OHMC Title 
19, so long as the maximum density allowed in the zone is not exceeded.. 

(2) Such request for modification shall be considered by the director as an administrative 
decision. 

(3) The modification shall not be granted by the director until the following facts have been 
established: 

 
(a) There are exceptional circumstances of conditions such as: locations of existing 

structures, lot configuration, topographic or unique physical features that apply to 
the subject property which prohibit the applicant from meeting the standards of 
this chapter; 

(b) The authorization of the modification or variation will not be detrimental to the 
public welfare or injurious to property in the vicinity or zone in which the 
property is located; 
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(c) A hardship would be incurred by the applicant if he/she complied with the strict 
application of the regulations; 

(d) Landscaping requirements are not thereby reduced.  
 
21.80.210 Alteration of an approved binding site plan. 
Alterations to an approved binding site plan may be considered subject to the provisions of this 
section. 
(1) Submittal requirements. 

(a) Application form. An application shall be submitted on a form prescribed by the 
Director. 

(b) Authority to submit alteration application. The alteration application shall contain 
the signatures of a majority of property owners of lots proposed to be altered. 
Signatures of owners of lots within an approved binding site plan which are not 
proposed to be altered are not required on the alteration application form. 

(c) Commonly-owned property. If alterations are proposed which affect commonly-
owned property such as tracts, easements, or rights-of-way previously approved 
under the binding site plan process, then the alteration application form shall 
contain the signatures of all property owners which have an interest in said 
property. 

(d) If the binding site plan is subject to restrictive covenants which were filed at the 
time of the approval of the binding site plan, and the application for alteration 
would result in the violation of the covenant, the application shall contain an 
agreement signed by all parties subject to the covenants providing that the parties 
agree to terminate or alter the relevant covenants to accomplish the purpose of the 
alteration of the binding site plan or portion thereof. 

(e) The alteration application for a binding site plan shall contain all materials 
required of binding site plan applications as specified in this chapter unless 
otherwise waived by the Director. 

(2) Review process. 
(a) Applications for alteration of a binding site plan shall be processed under a 

Review Process II according to Chapter 18.20 OHMC. 
 
21.80.300 Appeals to the hearing examiner. 
(1) An appeal of the decision relating to the binding site plan shall be made to the hearing 

examiner. 
(2) The written appeal shall include a detailed explanation stating the reason for the appeal. 

The decision of the hearing examiner shall be the final action.  
 
21.80.400 Enforcement. 
The auditor shall refuse to accept for recording any binding site plan which does not bear the 
verification of approval as defined by this chapter. The city attorney is authorized to prosecute 
violation of this chapter and to commence actions to restrain and enjoin a violation of this 
chapter and compel compliance with the provisions of this chapter. The costs of such action shall 
be taxed against the violator.  
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Section Three.  Severability.  If any provision of this Ordinance or its application to any person 
or circumstance is held invalid, the remainder of the Ordinance or the application of the 
provision to other persons or circumstances is not affected. 
 
Section Four.  Effective Date.  This Ordinance shall be in full force (5) five days following 
publication. 
 
 
PASSED by the City Council this 18th day of January, 2011. 
 
(    )  APPROVED by its Mayor this _____ day of _______________, 2011. 
(    )  Vetoed 
       THE CITY OF OAK HARBOR 
 
 
              
       Mayor 
 
Attest: 
 
 
 
       
City Clerk 
 
Approved as to Form: 
 
 
 
       
City Attorney 
 
Published:       
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Mr. Powers recommended that Planning Commission open the public hearing again, take any 
additional public testimony, then close the public hearing and have Commission deliberation 
and make a recommendation to the Council. 
 
Commission Discussion 
Ms. Jensen asked about the sentence on page 21 of the packet titled 19.52.060 Non-
conforming uses.  She asked what is meant by, “an adult entertainment facility which receives 
non-conforming status by virtue of an order from a court of competent jurisdiction…”  Mr. 
Powers explained that it meant that if someone claimed that they had a non-conforming status 
and the City said that they did not and the issue was taken to court that has jurisdiction to make 
that decision and the court decided that they in fact were non-conforming, that then would 
suffice for the meeting of the standards being a non-conforming use.  Ms. Jensen also asked 
about 19.52.060 (2).  Mr. Powers explained that there is an amortization period for a non-
conforming use and that it will not continue forever. 
 
Chairman Neil opened the public hearing. No comments were forthcoming and the public 
hearing was closed.  
 
Mr. Oliver asked if there was anyone that had come forward stating that they would like move 
forward in opening an adult entertainment facility.  Mr. Powers stated that there were none and 
that since the time that the City Council adopted the interim ordinance there have been one or 
two additional inquiries but there have been no applications filed yet. 
 
ACTION: MR. FAKKEM MOVED, MR. WALLIN SECONDED, MOTION CARRIED TO 

RECOMMEND THAT THE CITY COUNCIL APPROVE ADOPTING THE 
INTERIM ADULT ENTERTAINMENT FACILITIES OVERLAY ZONE 
ORDINANCE AS THE FINAL ORDINACE. 

 
PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE 
PLANS – Public Hearing 
Chairman Neil opened the public hearing. 
 
Mr. Spoo presented the binding site plan code amendments.  Mr. Spoo indicated that the 
amendments would establish a process for altering binding site plans and specify who can 
submit an alteration for a binding site plan.  
 
Mr. Spoo explained that a binding site plan is a type of land division.  There are three types of 
land divisions that the State allows City’s to regulate.  Those are subdivisions, short 
subdivisions and binding site plans.  Binding site plans are primarily for commercial and 
industrial properties but can be used for residential condominiums. 
 
Mr. Spoo stated that State law RCW 58.17.035 requires a binding site plan alteration and 
vacation process.  If a City chooses to adopt binding site plans as an alternative land division 
process then we are required to have an alteration and vacation process.  The City’s existing 
code is incomplete in that aspect, as it does not have an alteration process. 
 
Mr. Spoo explained that the central issue in the draft Binding site plan code presented is who 
may submit an alteration application to a binding site plan.  Page 35 of the agenda packet 
shows a new section of the Binding site plan code called “Alteration of an approved binding site 
plan.”  The proposed new section states that it is the majority of owners whose lots are 
proposed to be altered.  After further consideration, staff believes that it is better if all owners 
whose lots are proposed to be altered within a binding site plan should sign the alteration 
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application rather than just a majority unless you have a situation where there is commonly 
owned properties; then all owners within the binding site plan would have to sign the binding site 
plan application.     
 
The draft ordinance also addresses the submittal process and review process.  Alterations are a 
Review Process Type 2 which means that staff reviews the application and make a decision 
which is appealable to the Hearing Examiner. 
 
Mr. Spoo concluded by recommending that the Planning Commission open the public hearing, 
take public comment and then continue the hearing until next month. 
 
Mr. Powers added the there was a public comment letter that was submitted and distributed to 
the Planning Commission (Attachment 1).  
 
Mr. Spoo stated that the letter was submitted by Alice Smith and her opinion was that she 
doesn’t think that alterations to binding site plans should be allowed unless all property owners 
within the binding site plan sign onto the alterations. 
 
Commission Discussion 
Commissioners asked the following questions: 
 
Doesn’t Alice Smith’s letter say the same thing that Mr. Spoo just explained?  Mr. Spoo said no, 
that actually what he said was that all property owners who are proposing to alter their lots 
would have to sign e.g. if you have 10 lots and someone proposed to alter three of those lots, all 
three of those property owners would have to sign the application because they own the lots 
that are proposed to be altered.  What Ms. Smith is saying is that all 10 property owners would 
have to sign the alteration application even though the alterations would only directly affect 3 
lots. 
 
What has happened that brought this to staff’s attention?  Mr. Spoo said that an application was 
submitted to alter an existing binding site plan for some residential condominiums and that 
application was what brought to staffs attention that our code doesn’t have an alteration 
process. 
 
Chairman Neil opened the public hearing for public comment. 
 
Sue Karahalios (1085 SE Regatta Dr., B-101) expressed concern that the City was changing 
the binding site plan rules midstream while the Pier Point Condominiums are in litigation with the 
applicant.  She suggested that the Pier Point Condominiums should be “grandfathered”.  She 
noted that applicant has come before City staff twice and has been turned down and this 
appears to be a backdoor means to get what they want.  Ms. Karahalios asked the Commission 
to think about themselves being in a situation where they had bought a condominium they 
believed had common area on the full plat, and because they didn’t have enough money to 
keep going through litigation they get rolled over and then to have the rules changed again.  Ms. 
Karahalois stated that is a very difficult thing to live with.  She asked the Commission not to be a 
part of that.  
 
Bob Severns (1085 SE Regatta Dr., C201) spoke as a resident of Pier Point Condominiums. 
Mr. Severns stated that he believed that the code change before the Commission comes from 
one particular binding site plan which is the Pier Point Condominium Binding site plan.  Mr. 
Severns believed that the modification language in the current binding site plan ordinance has 
been fine up until now.  Mr. Severns believed that the existing applicant has moved this process 
along so that the code change went into affect just before the Hearing Examiner hears yet 
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another appeal of the Pier Point Condominium Binding site plan.  Mr. Severns also shared 
details about the legal process they had been through with the applicant regarding the Pier 
Point Condominium Binding site plan.  Mr. Severns stated that the issue is who participates 
when you are altering an existing binding site plan and in Pier Point’s case, it is an existing 
binding site plan with an expired construction schedule on the binding site plan.  Mr. Severns 
stated that his point is that the language that has been proposed should not go forward unless it 
states that all owners and anyone with an interest in the property signs onto the alteration 
application.  Mr. Severns recommendation was if this code change goes forward the Pier Point 
Condominium Binding site plan should be exempt.   
 
Commissioners questioned Mr. Severns about the details of the Pier Point Condominium 
binding site plan and amendments, legal descriptions, easements, and common areas. 
 
Mr. Powers reminded the Planning Commission that they were not being asked to be involved in 
making a decision on the pending application that Mr. Severns and Ms. Karahalois has spoken 
about.  The Commission’s roll will be to make recommendations about the language which 
should be in the code.  Mr. Powers agreed that while it is helpful to hear a real life example as 
sort of a backdrop, the application that Mr. Severns is referring to is before the Hearing 
Examiner and it will be his responsibility to make a decision on the specifics. 
 
Mr. Severns noted that he asked Mr. Powers how the proposed code language affects the Pier 
Point Condominiums ownership and that Mr. Powers stated that the City is not able to answer 
that.  Mr. Severns stated that although he thinks he understands that answer but until the City 
can tell the eight residential owners what affect that potentially has on them he urged the 
Planning Commission not to move forward. 
 
Alice Smith (1085 SE Regatta Dr., A-101) stated that all the property owners will be affected if 
the binding site plan is changed.  Ms. Smith explained that prior to her purchase she read all the 
documents and saw that binding site plan had been expired so she bought it knowing that that 
property was not going to be built on.  She didn’t think it was right for the City to make it possible 
for what she signed as a legal document to change.  She also suggested the “grandfathering” 
option. 
 
Commission Discussion 
Commissioners asked if the Hearing Examiner could rule something different for a particular 
situation and which would take precedence.  Mr. Powers stated that neither would take 
precedence.   
 
Mr. Powers went on to say that he appreciated the comments from citizens of the Pier Point 
Condominium have offered.  He also said that staff apologizes if staff’s first draft of the code 
amendment has created any undue anxiety.  Mr. Powers stated that staff is attempting to put in 
place a process that the City code needs.  He emphasized that this was a first draft and staff is 
already contemplating additional changes to the language as we move forward. 
 
Mr. Powers went back to the question about which decision would take precedence.  Mr. 
Powers stated that one is a decision on a pending application which City staff has already made 
a decision on: which is that we cannot process the amendment as proposed.  That decision has 
been appeal to the Hearing Examiner.  That is not litigation; that is just the land use process still 
inside of the City’s administrative process.  The other side is a deficiency in the City code which 
was discovered at our second look at the application.  Upon further review we determined that 
our code lacks the appropriate process by which we accept and process someone’s request to 
change a binding site plan.  Mr. Powers emphasized that the simple act of requesting does not 
mean that it is approved.  He pointed to the two denials that staff has already made on the 
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application as evidence that just because you ask doesn’t mean that is what is approved.  
Regardless of that; a process is need in the code.  That is what has been presented this 
evening.  If the City Council adopted this language it would be in place but we still have to see 
what the Hearing Examiner’s decision might be.  That decision could then be appealed to the 
Court, which is what happened for the previous Hearing Examiner’s decision, and depending on 
that hypothetical Court action we may or may not see the application come back for an 
amendment to the binding site plan.  If that was to happen at least we would have a process in 
place that would tell us who needs to sign the application and how staff processes the 
application. 
 
There was further discussion about whether the change in the process allows the applicant to 
do anything. Mr. Powers noted that there is no process in place today that tells us who needs to 
sign and that is the issue we have been dealing since the very beginning.  Mr. Powers also 
cautioned against resting the entire conversation on the Pier Point example because there are 
other binding site plans and other property owners that may at some point in the future wish to 
amend their binding site plan and we should have a process in place. 
 
Ms. Jensen stated that she would like to see language that concern a change for condominiums 
to require that anyone that owns at that time all need to sign. 
 
Mr. Wallin asked how the modification process that is currently in place in the code works.  Mr. 
Powers explained that the existing language on page 34 of the agenda packet.  Mr. Powers 
stated that modification process is not very meaningful in terms of process. 
 
Ms. Jensen asked how many times there have been changes to binding site plans during the 
time Mr. Powers has been with the City.  Mr. Power indicated that there have been changes to 
Oak Tree Village Binding site plan and changes to Acorn Plaza and two requests for Pier Point 
Condominiums which is the only residential binding site plan. 
 
Mr. Powers stated that there is no outside applicant which has driven staff to propose the 
amendment.  The amendment was the result of an application.  The applicant has not said to 
staff that we need to write the code.  This is based upon review by the City Attorney and the 
City’s land use attorney that our code needs to be amended.  Mr. Power noted the term 
“Takings” used earlier; and stated that that term would be truer if there weren’t at least a 
process by which someone can apply.   Mr. Power also stated that “Takings” are an action of 
government which someone feels has deprived them of use of or enjoyment of their property. 
Mr. Powers stated the suggestion of “Grandfathering” will be looked at.   
 
Mr. Oliver asked if the City should wait until the decision was made on the Pier Point 
Condominiums since we don’t know what the ramifications could be.  Mr. Powers stated that 
without knowing what the Hearing Examiner might say he can’t tell how the ordinance would 
work with that particular decision and that it doesn’t trouble staff because one is process and the 
other is a particular in a very specific instance.  They can be done independent of each other.  
Mr. Powers explained that the timing is not opportune but it is where we are in terms of staff 
being able to bring something forward.  Mr. Powers also noted that the earliest the code revision 
gets to the Council is in February and the Council has ability to make the decision as to whether 
they wish to take action or whether they need additional information, or if they think the timing 
needs to be delayed for a particular reason.  Mr. Powers noted that he has tried most of the 
evening to keep the code amendment separate from the pending application and he 
acknowledged that the pending application has a hearing date set for early January.  If that 
hearing goes forward we would anticipate that a decision could be reached by the end of 
January.  Mr. Powers referred back to the question of should we wait, and noted that it is not 
litigation from the City’s perspective it is just a land use decision.  
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Mr. Oliver stated that he believed all interested parties should have a say in what is changed 
and not changed. 
 
Rhonda Severns (1085 SE Regatta Unit C-101) stated that when she purchased her property 
in 1994 she was assured by her real estate agent that it was going to be gorgeous and to go 
and look at the Pier Point binding site plan which would show how the site was going to be 
developed.  Mrs. Severns stated that the owners were told that they needed to work with Mr. 
Massey and they have tried and find that he has gone in a different direction.  She stated that 
Mr. Massey said that he doesn’t want his condos to look the way Pier Point looks.  She was 
concerned that Mr. Massey could put a totally different look which would devalue Pier Point 
because it would look like an add-on.  She was concerned about what protection there is for 
condominium owners when they buy into a project and what their rights are when the rules can 
be changed 15 years later.    
 
Mr. Neil commented that he felt that staff was asking the Planning Commission to just simply 
approve a process to change a binding site plan but for some reason he feels that whatever 
recommendation they make is sitting in judgment of the Pier Point situation.  
 
Mr. Powers stated that it was reasonable to feel that way, while he has suggested that they 
should be looked at separately, he is not so naive to say that they are linked as well.   Mr. 
Powers stated that the comment about the construction schedule is one that we didn’t address 
in the draft and needs to be addressed.  The issue of a construction schedule is required under 
the Condominium Act and it is not something that is required under the binding site plan code.  
We may be better served as a community if binding site plans deal with those things that deal 
with binding site plans and allow the Condominium Act and to address those things that are 
intended to protect the rights of condominium owners.  Part of the confusing nature of this 
particular application is that the construction schedule is on the binding site plan which probably 
isn’t necessary but absolutely has to be on the condominium documents that are required.  Mr. 
Powers stated that staff will come back with another draft that addresses the questions raised 
tonight. 
 
Ms. Jensen asked if Commissioners could e-mail further suggestion.  Mr. Powers stated that it 
was appropriate to communicate with staff but not to courtesy copy fellow Commission 
members. 
 
ACTION: MR. FAKKEMA MOVED, MR. WASINGER SECONDED, MOTION CARRIED 

TO CONTINUE THE PUBLIC HEARING UNTIL JANUARY 2011. 
 
BEING NO FURTHER BUSINESS BEFORE THE PLANNING COMMISSION, THE MEETING 
WAS ADJOURNED AT 9:08 P.M. 
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 Date: January 25, 2011  
 Subject: Binding Site Plan Code  

Amendments   
 
 
 
FROM: Ethan Spoo, Senior Planner 
  
 
PURPOSE 
This report continues the discussion on Binding Site Plan (BSP) code amendments that was 
initiated by staff at the December 28, 2010 Planning Commission meeting. The amendments, if 
approved, would establish a process for altering previously approved Binding Site Plans (BSPs).  
Staff will present additional concepts for the Planning Commission’s consideration and comment 
and requests that the public hearing be continued to February 22, 2011.  
 
AUTHORITY 
RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of 
land by use of a binding site plan. The ordinance is required to provide for the alteration or 
vacation of BSPs. 
 
BACKGROUND 
 
Binding Site Plans 
State law provides for the BSP process as an alternative means of subdividing property. This 
method is typically used in commercial shopping centers, industrial parks and residential 
condominiums where individual ownership of specific buildings or spaces is desired and where 
common ownership of other facilities is appropriate (e.g. driveways, parking spaces, 
landscaping, and stormwater facilities).  
 
The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). A recent 
review of this existing language found that it does not specifically or adequately address 
alterations. Staff notes this review was the result of a pending application seeking to alter a 
previously approved binding site plan. 
 
December 28, 2010 Planning Commission Meeting 
At the December 28, 2010 Planning Commission meeting, staff presented a draft code 
amendment to Chapter 21.80 (“Binding Site Plans”). These code amendments, as then drafted, 
would have allowed an applicant to submit a BSP alteration application with the signatures of a 
majority of the property owners whose lots were proposed to be altered. Staff modeled this 
language after the state law dealing with subdivision alterations (RCW 58.17.215). Planning 
Commission took public comment on the draft code at that meeting. The public comment 
received at the December 28, 2010 Planning Commission meeting generally could be divided 
into two categories: 
 

• BSP alteration applications should require signatures of all property owners within 
the originally approved BSP. Several members of the public gave testimony indicating 
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that alteration applications for existing BSPs should be signed by all property owners 
within the originally approved BSP, rather than just a majority of those property owners 
whose properties are being considered for alteration as was proposed by staff.  

• Suggestion to “grandfather-in” already existing BSPs. Members of the public 
indicated that, if new regulations are adopted which allow for the alteration of BSPs, that 
the new regulations not apply in the same way to existing BSPs in place at the time of 
adoption of the ordinance. 

More detail on the public comments is available in the December 28, 2010 Planning Commission 
meeting minutes. 

 
DISCUSSION 
To respond to issues raised by members of the public and questions from Planning Commission, 
especially the issue of whose signatures should be required on a BSP alteration application, staff 
researched what the requirements are of state law and how other communities in Washington 
approach this issue. The following discussion offers some guidance as to how the city might 
approach the issue of who has the authority to submit an application for alteration of a BSP. 
 
With regard to BSP alterations, state law in RCW 58.17.035 says: 

“Such ordinance…shall provide for the alteration or vacation of the binding site plan, 
and may provide for the administrative approval of the binding site plan.” 

 
RCW 58.17.035 also says: 

“All provisions, conditions, and requirements of the binding site plan shall be legally 
enforceable on the purchaser or any other person acquiring a lease or other ownership 
interest of any lot, or tract created pursuant to the binding site plan.” 

 
From the above provisions, staff infers that the drafters of the state law intended that BSPs be 
enforceable, but also amendable. State law, however, is silent as to how the alteration process 
occurs, leaving this largely to the discretion of local jurisdictions. It is worth noting that 
subdivisions are also “binding” against property, meaning that the conditions approved as part of 
the subdivision plat are recorded against the property and apply to all subsequent owners of that 
property. For instance, easements for drainage may be recorded as part of a subdivision plat 
against a specific lot within the subdivision. That easement applies to all subsequent owners of 
the property. Yet, that easement can be vacated or altered and state law allows this to happen 
with only a “majority of those persons having an ownership interest of the lots, to be altered.” 
 
The latitude granted to local jurisdictions to establish a process to alter BSPs in State Code, has 
resulted in a variety of different methods and threshold levels for altering BSPs across the state, 
as discovered by staff in researching the issue. Attachment 1 summarizes the research conducted 
by staff for 13 different jurisdictions across the state. These 13 different jurisdictions have a 
variety of different thresholds for requesting a binding site plan alteration ranging from requiring 
a majority of the signatures of only the lots to be altered to requiring all of the signatures of 
every property owner within the binding site plan. 
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With the above information in mind, staff offers the following principles for further 
consideration by Planning Commission: 

• Binding, but subject to change. Binding site plans maps are recorded, legally binding 
documents, just like subdivisions. This means that the conditions of the binding site plan 
apply to all subsequent owners of the individual properties within the binding site plan. 
At the same time, state law requires that the City have a process to alter binding site 
plans. Thus, it would seem that state law does not intend that binding site plans never be 
subject to change. 

• Consistency with approved BSP. As noted by those who testified at the December 28, 
2010 public hearing and as written in state law, all subsequent owners of property are 
obligated to be consistent with the binding site plan. While it is reasonable for property 
owners within a BSP to expect continuity and consistency with the approved BSP as 
properties are developed, this expectation must be balanced with the requirement for 
alterations. 

• BSP changes affect some or all property owners within a BSP. Staff recognizes that 
changes to one property can affect surrounding properties. 

• The City should not be in the position of settling disputes between property owners 
which are not in the public interest. Many of the items traditionally shown on binding 
site plan maps or recorded with binding site plans, such as covenants, are items which do 
not pertain to the public interest and may, therefore, put the City in the position of being 
the arbitrator between property owners. 

 
CONCEPTS FOR DISCUSSION 
In working towards preparation of the second draft of this code staff considered: 

• The Planning Commission’s comments and questions from the December 28th hearing,  

• Community input in the form of public testimony at that same hearing,  

• The requirements of state law, and  

• The need to balance property owner interests and expectations. 

With this in mind staff is considering the following concepts for inclusion in the second draft and 
seeks the Planning Commission’s feedback on these ideas: 

• Two-tiered process for alterations. Staff is considering a two-tiered process for 
alterations: 

o In the first tier would be alterations to binding site plans in existence at the time 
the subject BSP code is adopted. Alterations to these properties would require the 
signature of all property owners within the BSP.  

o Alterations to future BSPs can be requested by all of the property owners whose 
lots are proposed to be altered. Alterations to commonly owned property within 
the BSP would continue to require the signatures of all property owners. 

• Reduced requirements for what is shown on binding site plans. It is staff’s 
observation that the existing BSP code requires more information regarding covenants 
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and agreements than is necessary. For example, the BSP code requires that reference be 
made to “covenants…or other agreements” on the face of the BSP map document. 
Covenants and agreements contain two types of information: (1) information which is in 
the public interest and (2) information which is not in the public interest. Since covenants 
and agreements include both types of information and are recorded with the binding site 
plan, all of the items which are not in the public interest become part of the binding site 
plan at recording. The city is then in the position of settling disputes for items which are 
not in the public interest, but which may nevertheless be part of the recorded binding site 
plan. Staff believes that the City should focus its efforts on monitoring those items which 
are in the public interest. Therefore staff proposes to change the code to exclude items 
which are not in the public interest from the binding site plan recorded documents. 

 
It is staff’s plan to seek Planning Commission and community input on the concepts presented 
above, plus any additional general comments on the proposed amendments, at the January 25, 
2011 meeting.  Once this input is received staff will prepare a second draft of the code and 
present it to the Planning Commission at a later date (tentatively set for February 22, 2011).   
 
RECOMMENDATION 
Accept public testimony and continue the public hearing to February 22, 2011.  
 
ATTACHMENTS 
 

• Attachment 1 – Binding Site Plan Alterations: Signatures Required by Washington 
Jurisdictions. 
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Jurisdiction Less than All All Relevant Clause

Auburn X
"all owners of the properties directly affected"…"no 
adverse impact"

Bellingham X
"shall be processed in the same manner as an 
original application."

Bothell X
"processed in same manner as the original specific 
binding site plan"

Cheney X

"shall contain the signatures of the majority of the 
persons having an ownership interest of lots, tract, 
parcels, site, or divisions in the subject binding site 
plan or portion to be altered"

Federal Way X
"same process and requirements…for the approval of 
a binding site plan

Kitsap County X

"shall contain the signatures of the majority of those 
persons having an ownership interest of lots, tracts, 
parcels, sites, or divisions in the subject subdivision or 
portion to be altered"

Lacey X

"application shall contain the signatures of the 
majority of persons having an ownership interest of 
the lots, tracts, or parcels, sites or divisions in the 
subject land division or portion to be altered"

New Castle X

"signatures of owners of portions of a binding site plan 
which are not altered by an amendment or rescission 
are not required on the amended binding site plan"

Sultan X

"shall be accomplished by following the same 
procedure and satisfying the same laws, rules, and 
conditions as required for a new binding site plan 
application"

University Place X

"shall be accomplished by following the same 
procedure and satisfying the same laws, rules, and 
conditions as required for a new binding site plan 
application"

Walla Walla X
"amendments…shall be processed pursuant to this 
chapter and must be recorded."

Woodland X
"shall be accomplished by the same procedure set 
forth in this chapter for the original plan"

Yakima X
"the acknowledged signatures of all parties having an 
ownership interest in the property"

Required Signatures

Attachment 1 - Binding Site Plan Alterations: Signature Required 
by Washington Jurisdictions
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PLANNING COMMISSION       
REGULAR MEETING 
CITY HALL – COUNCIL CHAMBERS 
January 25, 2011 
 
ROLL CALL: Present:  Kristi Jensen, Keith Fakkema, Greg Wasinger, Gerry Oliver and 

Jeff Wallin. Absent: Bruce Neil. Staff Present:  Development Services 
Director, Steve Powers; Senior Planner Ethan Spoo; and Associate Planner; 
Melissa Sartorius  

 
Vice Chair Fakkema called the meeting to order at 7:30 p.m.  
 
MINUTES: MR. WASINGER MOVED, MR. OLIVER SECONDED, MOTION CARRIED 

TO APPROVE THE DECEMBER 28, 2010 MINUTES AS PRESENTED. 
 
PUBLIC COMMENT:  No comments. 
 
PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE 
PLANS – Public Hearing (continued) 
Mr. Spoo summarized research and presented concepts for further discussion. 
 
Mr. Spoo reported that State law requires an alteration process for binding site plans (BSP) and 
currently the City does not have an alteration process.  State law also indicates that all 
development within a binding site plan shall be consistent with the approved binding site plan.  
Local jurisdictions are given the latitude and flexibility to shape that process to meet local 
circumstances. 
 
Mr. Spoo reported that staff looked at 13 other jurisdictions across the State and found that 8 
jurisdictions require all property owners within a BSP to sign a binding site plan alteration, and 5 
jurisdictions require something less than all of the property owners to sign.  Mr. Spoo further 
stated that staff believes that a balance is needed which allows for alterations but respects the 
rights of property owners within a BSP.  Mr. Spoo stated that staff is proposing a two-tier 
process for requesting alterations to BSP’s based on the findings and comments received at the 
last Planning Commission meeting.   
 
Tier 1 provides for BSP’s which exist at the time the code is adopted, assuming the code is 
adopted those BSP’s would require the signatures of all owners within the BSP in order for an 
alteration to be made. Tier 2 would provide for future BSP’s.  Those BSP’s would require the 
signatures of only the property owners whose lots are proposed to be altered. 
 
In addition to the two-tier process, staff is recommending a change in requirements regarding 
what is shown on the binding site plan map.  Only those things which are in the public interest 
would be shown on the BSP map. The existing BSP map requirements have required 
information which is not in the public interest to be recorded on the binding site plan. Once that 
information gets recorded, the City must settle disputes between property owners, even if those 
disputes don’t pertain to the public interest.  By reducing the requirements for what is shown on 
the binding site plan map, the City won’t be in the position in deciding between private issues 
between property owners. 
  
Mr. Spoo concluded by recommending that the Planning Commission accept public testimony 
and continue the hearing to February 22, 2011. 
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Mr. Fakkema opened the public hearing. 
 
Bill Massey (41 NE Midway Blvd. Ste. 101) pointed out that OHMC 21.80.200 allows for minor 
modifications and has been used for minor modifications in the past.  Mr. Massey supported 
keeping the existing code in place.  Mr. Massey also used the Oak Tree Village Binding Site 
Plan as an example to demonstrate how a modification could be stopped by one person even 
though their lot may not even be connected. Mr. Massey also pointed that some of the Goldie 
Road properties that may be annexed in the future already have binding site plans through the 
County.  Mr. Massey stated that there were more implications to the proposed changes than just 
the specific binding site plan that was discussed at the previous meeting. 
 
Kenneth Manny (2094 SW Dillard Lane) stated he was a property owner within the Oak Tree 
Village BSP.  He noted that this BSP is separated by Cabot Drive and that making changes, 
minor or otherwise, would require him to get the consent of the property owners on the other 
side of Cabot Drive.  Mr. Manny stated that the issue was of procedural fairness for people that 
own property in a situation where the interest of one group of owners is entirely different and 
separate from the interest of another group of owners.  Mr. Manny believed if the Planning 
Commission were to adopt the plan that requires 100 percent unanimity; it would stop any type 
of development or modifications.  Mr. Manny stated that it gives a disproportionate advantage to 
persons who simply say no for the reasons of saying no or they’re to busy to read the document 
or they are not inclined to be cooperative or worst yet they want to get something out of it in 
exchange for their willingness to cooperate even though they are in no way affected.  Mr. Manny 
asked the Planning Commission to carefully consider the options so that we don’t find ourselves 
in a position where people with a legitimate interest in making a change to a BSP are essentially 
thwarted simply because it is impossible to get 100 percent unanimity among all of the owners.  
Mr. Manny stated that Oak Tree Village was a perfect example of why 100 percent unanimity 
can never be enforced and be fair at the same time.   
 
Mr. Powers commented that the ideas that have been presented are only concepts at this stage 
and there is no specific daft language before the Planning Commission at this time. 
 
Mel Vance (PO Box 2882) stated that he was torn between requiring a simple majority or a 
super majority and he was in favor of everyone having input regarding a BSP amendment.  He 
also stated that he didn’t think Oak Tree Village was a good example because he believed it 
was an extremely unusual situation to have a BSP that is split by a street.  He suggested that 
Oak Tree Village be split into two BSP’s if possible. 
 
Chris Anderson (390 NE Midway Blvd.) stated that he was also a property owner within Oak 
Tree Village.  Mr. Anderson read from RCW 58.17.035 and noted that it singles out commercial 
and industrial binding site plans and says that the approval for improvements and finalization of 
specific individual commercial or industrial lots shall be done by administrative approval. Mr. 
Anderson suggested treating commercial/industrial and residential BSP’s separately as the 
RCW seems to do.   
 
Bob Severns (1085 SE Regatta Dr., C201) agreed that common ownership of facilities such as 
driveways, parking spaces and stormwater facilities is appropriate and are commonly found in 
BSP’s.  Mr. Severns also noted that BSP’s get changed even without alteration language by 
getting the proper parties together and execute documents to allow the change.  Mr. Severns 
asked that the Planning Commission to not be confused that BSP’s can’t be changed because 
they can.  Mr. Severns urged the Planning Commission not to make it too easy to change a 
BSP because to say that we’re going to change the BSP and we’re going to ignore the other 
parties even though they purchased their properties after the fact is not something the City 
wants to do.  Mr. Severns pointed out that the majority of the 13 jurisdictions require all parties 
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to participate in alterations.  Mr. Severns agreed with a simpler BSP process on a go-forward 
basis but suggested that there needs to be a proper search done on people that have an 
interest in the property and they need to be included in major alterations.  
 
Sue Karahalios (1085 SE Regatta Dr., B-101) thanked staff for acknowledging that there are 
rights given to those that have an existing BSP.  She also appreciated that there is consistency 
in how people are treated.  She supported having all the owners involved in a BSP alteration. 
 
Tom Moser (1204 Cleveland Ave., Mount Vernon WA) detailed his background and experience 
in land use law.  Mr. Moser pointed out that the option to say that everyone gets to vote and you 
have to have 100 percent  gives tremendous veto power to somebody who may own a lot or 
have an interest in a piece of property.  He encouraged the Planning Commission to reconsider 
that option.   
 
Mr. Moser noted that the language proposed uses the term “restrictive covenants”.  He asked if 
the term meant the face of the BSP or does it mean the CC&R’s or the declarations of CC&R’s. 
He suggested defining the term. 
 
Mr. Moser stated that the City should divide between public and private as Mr. Spoo has 
suggested.   
 
Mr. Moser presented a letter dated November 3, 2004 from the City of Oak Harbor’s City 
Attorney Phil Bleyhl (Attachment 1).  Mr. Moser noted the following points Mr. Bleyhl made in 
the letter: 

• The City should not be in the business of deciding ownership. 
• Minor modifications to BSP’s are allowed under the code. 
• Sign-off by parties to the BSP is not necessary because it gives too much control.   

 
Mr. Moser noted that there is a history of the City doing fine on amending BSP’s until very 
recently.  The BSP amendments were done administratively and he didn’t see any reason that 
couldn’t continue. 
 
Mr. Moser concluded by stating that just because somebody hasn’t built on a lot yet doesn’t 
make it the property of the people who have built and that doesn’t transfer ownership to 
somebody who hasn’t purchased the land. 
 
Being not further public comment, Mr. Fakkema closed the public hearing. 
 
Commission Discussion 
Commissioners asked the following questions: 
 
How many jurisdictions were looked at?  Mr. Spoo said staff only looked at jurisdictions that had 
the information readily available on the internet which are the 13 jurisdictions listed in the staff 
report.  
 
Did staff also consider commercial verses residential BSP’s?  Mr. Powers said that staff did 
consider whether it is necessary to have a different process for commercial and industrial BSP’s 
and BSP’s used for condominiums but tried an approach that covers all the bases with a single 
set of procedures and then deal with the specifics of each application as they come forth. 
 
The public hearing was continued to February 22, 2011. 
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 Date: February 22, 2011   
 Subject: Binding Site Plan Code  

Amendments   
 
 
 
FROM: Steve Powers, Director and Ethan Spoo, Senior Planner 
  
 
PURPOSE 
At its February meeting, Planning Commission will be in the third month of discussions 
regarding amendments to the binding site plan (BSP) code. This report continues those 
discussions where they left off in January. The code amendments, if approved, would establish a 
process for altering previously approved BSPs. With this report, staff presents the second draft of 
the code for the Planning Commission’s consideration. 
 
AUTHORITY 
RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of 
land by use of a binding site plan. Should a city chose to adopt such an ordinance, is required to 
provide for the alteration or vacation of BSPs. 
 
BACKGROUND 
 
Binding Site Plans 
State law provides for the BSP process as an alternative means of subdividing property. This 
method is typically used in commercial shopping centers, industrial parks and residential 
condominiums where individual ownership of specific buildings or spaces is desired and where 
common ownership of other facilities is appropriate (e.g. driveways, parking spaces, 
landscaping, and stormwater facilities).  
 
The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). A recent 
review of this existing language found that it does not specifically or adequately address 
alterations. Staff notes this review was the result of a recent application seeking to alter a 
previously approved binding site plan. 
 
January 25, 2011 Planning Commission Meeting 
Discussion concepts presented by staff at the January meeting introduced a two-tiered system 
whereby alterations to BSPs already in existence would require the signatures of all property 
owners within that BSP. All future BSPs would require that only those property owners whose 
lots are proposed to be altered sign the alteration application.  
 
Planning Commission accepted testimony in an open public hearing based on the concepts 
presented by staff. Two distinctly different opinions were voiced by those who gave testimony: 
(1) those who believe that the signatures of all property owners within a BSP should be required 
to make alterations and (2) those who believe that signatures of less than all property owners 
within a BSP should be required (i.e. only those whose lots are proposed to be altered). The 
former group pointed out that a BSP, by its very nature, sets up expectations by property owners 
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of the need for consistency with that BSP. The latter group expressed concern that requiring all 
signatures would effectively prevent any changes to BSPs since one reluctant property owner 
could halt an alteration. 
 
More detail on the public comments is available in the January 25, 2011 Planning Commission 
meeting minutes. 

 
DISCUSSION 
Additional Research 
Based on comments received at last month’s Planning Commission meeting, staff conducted 
additional research regarding how other communities around the state process alteration 
requests, as well as the nature of BSPs in Oak Harbor. 
 
At last month’s meeting, staff presented research from 13 communities distinguishing between 
those who require all property owners within a BSP to sign and those which require less than all 
to sign alteration applications. This month staff researched additional communities increasing the 
total number to 59. Of the 59 communities researched, 11 communities either do not have a BSP 
process or an alteration process. Of the 48 communities which do have a process, 39 (81%) 
require signatures by all property owners within the BSP to make alterations. However, we 
should proceed with caution in drawing conclusions from this information. Most of the 
jurisdictions in this category have code language stating that the same process shall be used for 
alterations as for submitting the original binding site plan application.  The two actions are 
treated the same. It is not clear from this research whether or not any of these jurisdictions have 
encountered any difficulty in implementing this approach to alterations. This research also does 
not give any insight in to whether the other jurisdictions’ application procedures are guided by 
policy, rather than code.  See Attachment 1 for further detail. 
 
Staff also looked into the number and type of BSPs within the Oak Harbor city boundaries. 
There are 13 BSPs in city boundaries, ten of which are commercial/industrial BSPs and three of 
which are residential condominiums. Only one BSP within the city has a construction schedule 
associated with it. See map in Attachment 2. 
 
Topics for Consideration 
The following topics are offered for the Planning Commission’s consideration as you review the 
second draft of the amended code:  

• The City must have an alteration or vacation process.  It bears repeating that the City 
of Oak Harbor is required under RCW 58.17.035 to provide a process for property 
owners to seek to alter or vacate portions or all of an approved binding site plan.   

• Submittal of an application is the beginning, not the end, of the process.  It is 
important to note that the proposed code amendment is primarily intended to put into 
place a process by which applications for alterations may be submitted and considered.  
The process only begins with the receipt of the application.  The review of the alteration 
application is deemed a Type II process (an administrative decision, requiring notice to 
the general public and property owners within 300 feet).  This administrative decision is 
appealable to the City’s Hearing Examiner. 
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• Varying property owner interests.  At the January 25, 2011 Planning Commission 
meeting, one of the central issues (based on public testimony) was the topic of varying 
property owner interests.  At issue is whether a single property owner, or group of 
property owners, should be able to submit an application for a binding site plan alteration 
without first securing the permission (in the form of signatures on the application) from 
all property owners within the binding site plan.   

• A BSP is a method of dividing land (public versus private interests).  The binding site 
plan process is a means of dividing property; it is the approval of this land division that is 
the ‘public interest.’  The existing code language requires certain information to be 
included on a binding site plan map that is not necessarily directly related to this purpose.  
Some of this information may be regulated by other permit procedures (such as through a 
site plan and design review approval per OHMC 19.48) or it may be in the form of 
private agreements (covenants) between property owners. It is staff’s belief that the City 
should not be adjudicating private interest issues, but should focus on issues clearly in the 
public interest. 

• Research findings. Staff research shows that the majority of jurisdictions choose to 
require the signatures of all property owners within a BSP for alterations (by way of 
stating the procedure for alterations is the same as for original approval). It is unclear 
from this research whether or not requiring all property owners within a BSP to sign has 
led to problems. In other words, these cities should not necessarily be looked at as 
directly applicable models for the City of Oak Harbor. Staff research also shows that the 
City has relatively few BSPs and most of the BSPs are commercial or industrial.  The 
staff recommendation seeks to create a process that will work with existing and future 
binding site plans. 

 

SUMMARY OF SECOND DRAFT OF CODE 

The second draft of the code responds to the above topics.  The code has the following features: 

• Limit what is recorded on BSP map documents. In order that the City focus its role on 
the subject land division and what is in the public interest, the language proposed by staff 
will limit what is recorded on future BSP map documents. Staff is proposing to limit 
what is recorded on a binding site plan map to those items which pertain directly to land 
division; primarily lots and their dimensions, rights-of-way, easements (access, parking, 
open space, etc.), and public utilities (sewer, water, storm). 

• The City will only accept alterations that pertain to the public interest. As a way of 
distinguishing between public (land division) and private interests, the City will only 
accept an alteration application if it pertains to the items recorded on a binding site plan 
map. Since the items which are recorded on a binding site plan map are being limited, as 
per the first bullet above, staff believes this will focus the City on those items in the 
public interest. 

Binding site plans approved prior to the date of the new ordinance include items not 
pertaining directly to land division. In recognition of this fact, the City will accept 
alterations to already established binding site plans for elements such as zoning setback 
lines, building envelopes, parking areas, general circulation, landscaping areas, proposed 
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use, location of buildings, and loading areas. 

• Alteration applications may be submitted by only those property owners who are 
directly affected. At its January meeting, Planning Commission accepted public 
testimony indicating that requiring all signatures for BSP changes could limit private 
property rights as well as create a process which may be impossible for a property owner 
to initiate.  On the other hand, the Commission also heard testimony that those property 
owners who may be directly affected by the proposed alteration should have a role in 
determining whether the amendment is submitted.  After reviewing this testimony, other 
codes and weighing the pros and cons of different approaches, the staff recommends that 
only those property owners directly affected by the proposed alteration be required to 
sign the application. In some cases, this may be only one property owner if a change 
directly affects only his lots (e.g. the alteration of a property line or easement). In other 
cases, this may require the signatures of multiple property owners who may be affected, 
as would be the case if an alteration to a shared parking facility were proposed.  Each 
alteration application would need to be accompanied by a title company certification 
proving ownership, and therefore, ability to submit the application.  It is staff’s opinion 
that this process is the most appropriate given all the information at our disposal. 

 
CITIZEN COMMENTS 
The Chair of the Planning Commission received a letter from Mr. Christian Anderson on behalf 
of Dry Lake Land Stewardship, LLC. Dry Lake Land Stewardship has been planning a new 
commercial development, which is partly within the Oak Tree Village Binding Site Plan. It is 
Mr. Anderson’s opinion that alterations to a BSP should require the signatures of only the 
property owners directly affected. His contention is that requiring additional signatures may 
constitute a “taking” of private property and could hinder economic development within the 
City. 
 
The Chair of the Planning Commission also received a letter from Mr. William Massey. In that 
letter, Mr. Massey expressed his opposition to requiring all property owners within a BSP to sign 
alterations. He proposed two alternative ways to process an alteration application: (1) by vote of 
the majority of the property owners contiguous to and directly affected by the proposed 
alteration and (2) a minor/major system whereby minor alterations would be decided 
administratively by staff and major alterations would be decided by the City’s hearing examiner. 
 
RECOMMENDATIONS 

• Accept public testimony and close the public hearing. 
• Recommend approval to City Council of the amendments to Chapter 21. 80 OHMC 

(“Binding Site Plans”) as drafted in Attachment 5. 
 
ATTACHMENTS 

• Attachment 1 – Binding Site Plan Alterations: Signatures Required by Washington 
Jurisdictions. 

• Attachment 2 – Map of binding site plans in Oak Harbor. 
• Attachment 3 – Letter from Mr. Christian Anderson, Dry Lake Land Stewardship, LLC 
• Attachment 4 – Letter from Mr. William Massey 
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• Attachment 5 – Draft amendments to Chapter 21.80 OHMC (“Binding Site Plans”) 
(Please note that both a legislative edit version and a ‘clean’ version are provided.) 
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PLANNING COMMISSION 
REGULAR MEETING 
CITY HALL – COUNCIL CHAMBERS 
February 22, 2011 
 
ROLL CALL:  Present: Bruce Neil, Keith Fakkema, Greg Wasinger, Gerry Oliver and Jeff 

Wallin.  Absent: Kristi Jensen.  Staff Present: Development Services Director, 
Steve Powers; Senior Planner Ethan Spoo; and Associate Planner Melissa 
Sartorius 

 
Chairman Neil called the meeting to order at 7:30 p.m. 
 
MINUTES: MR. OLIVER MOVED, MR. WALLIN SECONDED, MOTION CARRIED TO 

APPROVE THE JANUARY 25, 2011 MINUTES AS PRESENTED.  
 
PUBLIC COMMENT:  No comments. 
 
PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE 
PLANS (BSP) – Public Hearing (continued) 
Mr. Powers presented a revised draft of changes to Chapter 21.80 of the Oak Harbor Municipal 
Code which will establish a process for altering previously approved Binding Site Plans.  Mr. 
Powers explained that this code amendment is a legislative process and will apply to the entire 
community for all binding site plans; which is in contrast to a pending application that the 
Commission heard about at the first hearing on this matter which is a Quasi Judicial proceeding 
on a site specific application.  Mr. Powers reminded the Commission that it is not within their 
authority to have any action on that pending application so he strongly suggested that public 
testimony as well as Planning Commission questions and comments should relate the proposed 
code amendment and not to the pending Quasi Judicial proceeding for the Pier Point 
Condominium project.  Mr. Powers noted that the Hearing Examiner’s decision was appealed on 
to Superior Court which is known as a LUPA appeal.  There is reference to the LUPA appeal in 
two additional comment letters beyond those found in the agenda packet.  The two additional 
letters were received today and copies were provided to the Planning Commission and read by 
the Commission at the pre-meeting.  The letters came from Mr. Robert Severns and from Ms. 
Sue Karahalios on behalf of the Pier Point Condominium Association.  Both Mr. Severns and 
Ms. Karahalios suggested that this agenda item should be continued until the completion of the 
LUPA appeal.  That suggestion was also found in Mr. Massey’s letter which was part of the 
agenda packet. 
 
Mr. Powers reminded the Commission of public comment taken at the Planning Commission’s 
January meeting which were of two viewpoints.  One viewpoint supported an amendment 
approach that required all property owners to sign an application for alteration or vacation of a 
BSP.  The other supported an approach that would only require signatures from only those 
owners seeking the alteration.  That input is addressed in the staff report.   
 
Mr. Powers reported that staff utilized Municipal Research and Service Center (MRSC) website. 
MRSC is a resource for cities and counties regarding local governmental issues.  Staff looked at 
59 other communities that have their codes posted on the MRSC web site.  Of those 59 
communities 48 have an alteration process and of that 39 (81%) require signatures of all 
property owners.  Mr. Powers noted most of those jurisdictions have code language stating that 
the same process shall be used for alterations as for submitting the original binding site plan 
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application.  Their code doesn’t specifically address the application rather it seems to be a more 
broad statement that a particular city is going to use the same process. 
 
Mr. Powers also noted that the agenda packet contains a map showing all the binding site plans 
in the City.  There are 13 BSPs in the City boundaries, ten of which are commercial/industrial 
BSPs and three of which are residential condominiums.  Only one BSP within the city has a 
construction schedule associated with it. 
 
Mr. Powers reviewed the Topics for Consideration section of the staff report as follows: 

• The City must have an alteration or vacation process. 
• Submittal of an application is the beginning, not the end, of the process. In other words it 

allows the process to start.  It’s a Type II process (an administrative decision, requiring 
notice to the general public and property owners within 300 feet).  This administrative 
decision is appealable to the City’s Hearing Examiner. 

• Varying property owner interests.  At issue is whether a single property owner, or group 
of property owners, should be able to submit an application for a binding site plan 
alteration without first securing the permission (in the form of signatures on the 
application) from all property owners within the BSP. 

• A BSP is a method of dividing land (public versus private interests).  It is the staff’s belief 
that the City should not be adjudicating private interest issues, but should focus on 
issues clearly in the public interest. 

• Research findings.  It is unclear from the research whether or not requiring all property 
owners within a BSP to sign led to problems. The cities that were looked at should not 
necessarily be looked at as directly applicable models of the City of Oak Harbor. Staff 
research also shows that the City has relatively few BSPs and most of the BSPs are 
commercial or industrial.  Staff recommends creating a process that will work with 
existing and future BSPs. 

 
Mr. Powers summarized the second draft of the code as follows: 

• Limit what is recorded on BSP map documents to those items which pertain directly to 
land division; primary lots and their dimensions, rights-of-way, easements (access, 
parking, open space, etc.), and public utilities (sewer, water, storm). 

• The City will only accept alterations that pertain to the public interest. 
• Alteration applications may be submitted by only those property owners who are directly 

affected. 
 
Mr. Powers concluded by recommending that the Planning Commission take testimony, close 
the public hearing and recommend approval of the draft code to the City Council.  
 
Discussion 
Commissioners asked what is considered an “affected owner” and to give an example of what 
would not be in the public interest.  Mr. Powers said an affected owner is one who either wants 
to change something on their property or would be affected by a change to an easement, 
access or utility or their property would be affected as the result of change on the other piece of 
property.  An example of what would not be considered in the public interest is the color of the 
building (absent any City code that dictates color of buildings) but there could be a private 
agreement about building color between lot owners within the BSP. 
 
Mr. Powers directed attention to Section 21.80.180 (1) (a) which describes generally which 
elements of a BSP that can be altered after adoption of the proposed changes.  This section 
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also acknowledges that there is a body of BSP’s approved prior to the date of adoption of the 
proposed changes.  This section also provides a list of additional elements that may be altered 
for those BSP’s approved before the proposed changes are adopted because those elements 
were previously required on the BSP. 
 
Mr. Powers added that the elements that are no longer required on the BSP are still required 
under the site plan process and all new construction requires a site plan. The key difference is 
that the site plan is not recorded but it also doesn’t divide the land, the binding site plan is a 
mechanism to subdivide property.  So what staff is suggesting is that the City should keep BSPs 
as simple as possible and show only those things which are related to the land division and not 
those items that are related to the zoning code.  
 
Commissioners asked what the difference was between a Type I and a Type II application.  Mr. 
Powers explained that the Type I doesn’t require any general notice to the public.  A Type II 
application requires notice of application in the newspaper, posting the property and letters to 
property owners within 300 feet.  Both processes are appealable to the Hearing Examiner. 
 
Commissioners asked for a comparison of the process for a BSP versus a short plat or a long 
plat from a customer’s standpoint; is it simpler, easier or a shorter process?  Mr. Powers said 
that the process is not necessarily simpler or shorter.  The BSP can only be used for 
commercial/industrial or residential if it is a condominium project.  A  BSP cannot be used for a 
traditional single-family neighborhood, that process is a regular subdivision which is often called 
a long plat.  The long plat process is typically a year or so depending applicant and on the city’s 
workload.  A short plat can only be used to create up to nine lots and can take less time 
because there aren’t as many steps involved.  The BSP can be a relatively quick process but 
can also be lengthy due to how difficult it is to design and construct the utilities. 
 
Chairman Neil asked if there was additional public comment and reminded speakers that 
testimony should be confined to new information and concentrated on the material presented at 
this meeting. 
 
Sue Karahalios (1085 SE Regatta Drive #B101) spoke on behalf of Mr. Bob Severns and Mrs. 
Rhonda Severns who asked her to extend their apologies for not being able to attend tonight’s 
meeting.  Ms. Karahalios said that the Severn’s asked her to reiterate that they are asking that 
this hearing be continued due to the pending LUPA appeal.  Ms. Karahalios said she agreed 
with the Severn’s as did the majority of members of the Pier Point Condominium Association.  
She pointed out that the City is named first in the LUPA appeal and then the others are listed.  
Ms. Karahalios also said that the term “affected property owners” should be clearly defined. 
 
Mr. Neil asked Ms. Karahalios what the LUPA appeal which is a judicial process between two 
parties on a land use issue has to do with what the City is trying to do with the BSP amendment 
which is to establish, through the legislative process, a method to alter a BSP.   Ms. Karahalios 
said that the City is a party to the appeal and one of the issues is the request to alter and or use 
the vacation process that the original BSP was predicated on. 
 
Bill Massey (41 NE Midway Blvd.) said that he sent his letter prior to receiving the current 
recommendation from City staff.  In his letter he stated that it might be instructive to wait and 
see want the Superior Court case brought to help the City develop their ordinance.  Since he 
has seen the current proposed ordinance he didn’t think it was 100% as good as it could be 
structured but believed that the process has lead to a reasonable approach to alterations for 
BSP’s particularly for commercial BSP’s which he also has an interest in.  He recommended the 
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Planning Commission go ahead and send it to the City Council for approval.  Mr. Massey 
indicated that he wasn’t completely convinced that a change was needed to the ordinance but 
since something that is reasonable has been achieved he supported moving it forward. 
 
Mr. Massey also stated that he believed that the ordinance addresses all the things that are in 
the public interest.  The LUPA hearing is really a civil matter which is different than what the City 
is proposing which is a legislative matter. 
 
Sue Karahalios (1085 SE Regatta Drive #B101) reiterated that there is a need to define 
“affected parties”. 
 
Chairman Neil closed the public hearing. 
 
Discussion 
Commissioners asked for staff’s opinion on the LUPA appeal and the legislative process for the 
BSP code amendment.  Mr. Powers reiterated that the two processes were separate issues.  
Staff saw no reason why continuance is necessary due of the pending LUPA appeal.  The idea 
is to put into place a process that would be utilized to accept and process requests to alter 
BSP’s.  The process would be used for all BSP’s.  The LUPA action is a specific action which is 
related to a single application.  When looking at the issues and the form of the LUPA appeal 
staff sees nothing that would come out of it that would tell us what should be in this legislative 
process in terms of how an application for alteration should be processed.  It is also important to 
have a procedure in place when and if we get another application to amend any given BSP.  It is 
better to have it in place sooner rather than later. 
 
There was lengthy discussion about defining “directly affected parties”.  Some Commissioners 
liked the idea of compiling a list of what is considered a “directly affected party”.  Others 
Commissioners were concerned about leaving something off that list because something could 
be presented which is outside of that list then you are stuck as to what to do.  Mr. Powers 
explained that “affected property owners” may mean different things under different 
circumstances but it is staff’s job to read the code and to determine how that code may apply, 
but most importantly if someone thinks staff has done their job wrong there is an avenue to have 
staff’s decision reviewed through the Hearing Examiner.  Mr. Powers said that staff is 
comfortable with the language because we think we can figure out how to apply the code in the 
variety of situations that may come up. 
 
Commissioners expressed concern about being fair to all parties whether it is a matter of all 
parties except one agreeing to sign an alteration application therefore stopping the application 
or whether the majority forced their will on the minority who disagree with the alteration.  There 
was also the view that “binding” means “binding” unless 100% of the owners agree. 
Commissioners agreed that distinguishing between public and private was a good idea. 
 
Mr. Powers explained that staff is trying to create a process that is fair and at least lets the 
process start.  If there is a party that simply refuses to sign; that means that the process doesn’t 
even get started.  The request doesn’t get considered because it can’t even get in the door.  Mr. 
Powers said that from staff’s perspective that is fundamentally unfair. Mr. Powers also 
addressed the notion that “binding” means “binding” by using the final plat process as an 
example of how the State allows for a recorded document to be changed with only the 
signatures of the majority of the lots that are proposed to be altered. 
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Commissioners asked if there were any binding site plans that have been changed in the past 
and if 100% of the owners had to sign.  Mr. Powers said that the City utilized the language on 
modification which exists today in the code to take in alteration applications for the Acorn Plaza 
BSP, Bayview Plaza Phase II BSP and the Oak Tree Village BSP.  Only the applicant signed 
the application and public notice was give as required for BSPs.  The old code language is 
confusing and doesn’t clearly give application procedures. 
 
Commissioners asked if the limitation of what can appear on BSPs is consistent with other 
jurisdictions.  Mr. Powers said that he couldn’t say whether that the language was consistent 
with other jurisdictions but that staff concluded that having things on the BSP that are 
extraneous to land division doesn’t help so that is why staff is tailoring the code to our 
community’s experience. 
 
Commissioners also raised the fact that parties not considered to be affected have ample 
opportunity to get involved in the public process and to give public testimony and also have the 
opportunity to appeal with the Hearing Examiner. 
 
Commissioners asked what it means when a binding site plan expires.  Mr. Powers said it is 
important to remember that there is exactly one BSP that falls into that category. The remedy for 
that into the future is to not put the schedule on the BSP.  The schedule can be addressed in 
the development agreement which will typically includes a timeline and language that says what 
happens if performances aren’t reached within that timeline. 
 
ACTION: MR. WASINGER MOVED, MR. OLIVER SECONDED, MOTION CARRIED TO 

CLOSE THE PUBLIC HEARING REGARDING THE PROPOSED CHANGES 
TO OAK HARBOR MUNICIPLE CODE PERTAINING TO BINDING SITE 
PLANS. 

 
MOTION: MR. OLIVER MOVED TO ADD VERBAGE TO 21.80.180(2)(c) THAT MORE 

CLEARLY DEFINES “AFFECTED PARTIES”, MR. FAKKEMA SECONDED 
THE MOTION. 

 
Discussion 
Mr. Fakkema said that he thought that it was almost impossible make a complete list and that it 
is very subjective. 
 
Mr. Wasinger reminded Commissioner’s that there is more than one way for people to have 
their voices heard.  Making a list doesn’t work as well because something is always forgotten 
and anything that falls outside of that list still has to be dealt with. 
 
VOTE:  MOTION FAILED BY A VOTE OF 1 IN FAVOR AND 3 OPPOSED. 
 
Mr. Powers asked the Commission to consider the definition of alteration in Section 21.80.180 
(1) (a) which is a change that generally relates to the items that are described in Section 
21.80.050(4), (9), (16) or (17).  Mr. Powers said that (4) addresses boundary lines, driveways, 
streets, easements and property lines, (9) is location, dimensions and purpose of any 
easements, noting if the easements are private or public; (16) is utilities; and (17) is other 
restriction and requirements as deemed necessary by the City.  So if staff has defined alteration 
to mean changing a particular group of things which are shown on BSP.  What the Commission 
has been wrestling with is to be sure that easements that might apply to a particular property 
onto another property would be captured in that definition. Now the code says who has to sign 
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the application but that link goes back to how we define alteration.  The answer to the question 
may be to take both of those together and staff will have a clear direction as to what we should 
be looking at when we determine what the appropriate signatures are. 
 
MOTION: MR. FAKKEMA MOVED, MR. WASINGER SECONDED,  A MOTION TO 

RECOMMEND APPROVAL TO CITY COUNCIL OF THE AMENDMENTS TO 
CHAPTER 21.80 OHMC (“BINDING SITE PLANS”) AS DRAFTED. 

 
Mr. Fakkema asked staff to let the City Council know that the Planning Commission struggled 
with the amendments.  Mr. Powers said the minutes from each of the Planning Commission’s 
meetings on the subject would be provided to the Council. 
 
VOTE:  MOTION CARRIED BY A VOTE OF 3 IN FAVOR AND 1 OPPOSED. 
 
Mr. Powers noted that the next steps will be a brief to the Governmental Services Standing 
Committee.  Then the item will be placed on the City Council’s pending agenda and scheduled 
for the City Council’s public hearing.  Both meetings are opened to the public.  
 
LOW IMPACT DEVELOPMENT (LID) CODE UPDATE PROJECT – Public Hearing 
Due to the late hour the Planning Commission opted to hear the staff presentation at the March 
22, 2011 Planning Commission meeting and to open the public hearing at this time.  
 
Mr. Neil opened the public hearing. 
 
Bill Massey (41 NE Midway Blvd.) said that he was generally in support of the proposed 
changes.  He asked staff to take a closer look at 19.44.105 (2) (a). Mr. Massey shared his 
company’s experience with parking areas using pervious pavement.  He found that over a 
period of time the pavers didn’t work because of the combination of oil and siltation.  Mr. 
Massey said that if the surfaces were not maintained absolutely perfectly they plugged up and 
there was standing water.  Mr. Massey recommended that staff look at other options rather than 
requiring one approach.  He suggested allowing landscape areas, where soil conditions make 
infiltration feasible, to substitute for 20% landscaping requirement.  Mr. Massey noted that there 
was a proliferation of stormwater retention ponds that are not always maintained and working.  
He said that the City can’t police them as well as they should and it takes a lot of money to 
police them.  In that case he recommended a regional approach to stormwater retention and 
collection.  He thought that the pervious surface he described earlier would add to the problem.   
 
ACTION: MR. WALLIN MOVED, MR. OLIVER SECONDED, MOTION CARRIED TO 

CONTINUE THE LOW IMPACT DEVELOPMENT (LID) CODE UPDATE 
PUBLIC HEARING TO MARCH 22, 2011. 

 
ADJOURN:  8:55 p.m. 



City of Oak Harbor 
Planning Commission Report 

Date: 
Subject: 

FROM: Steve Powers, Development Services Director ~ 

PURPOSE 

August 27, 2013 
Binding Site Plan Code 
Amendments: Informational 
Briefing 

This report presents materials related to a pending code amendment: the binding site plan (BSP) 

code amendment. Staff will brief the Planning Commission on the status of this code 

amendment. This item is for information only. No action is required by the Planning 

Commission. 

BACKGROUND 
State law provides for the BSP process as an alternative means of subdividing property. This 

method is typically used in commercial shopping centers, industrial parks and residential 

condominiums where individual ownership of specific buildings or spaces is desired and where 

common ownership of other facilities is appropriate (e.g. driveways, parking spaces, landscaping, 

and stormwater facilities). 

Oak Harbor Municipal Code Chapter 2 1.80 is devoted to binding site plans. A review of the 

existing language found that it did not specifically or adequately address a process for the 

alteration or vacation of previously approved BSPs. Staff notes this review was the result of a 

past application seeking to alter a previously approved binding site plan. 

The history of this project is lengthy and cannot reasonably be summarized in a few sentences. 

However, the following abbreviated project timeline and summary is shown below: 

• Staff worked with the Planning Commission in late-2010 and early-201 I to identify 

necessary revisions to the existing code. 

• The Planning Commission conducted the required public hearing over three meeting 

dates and accepted testimony from the public and from staff. 

• On February 22, 20 11 the Commission forwarded a recommendation of approval of the 

draft code to the City Council. 

• Work on the project was suspended shortly after that time pending the resolution of a land 

use application appeal. Final action on the appeal occurred in June 2012. 

• City Council was briefed on this project at their May 29, 2013 workshop. 

• The code amendment was tentatively scheduled for the June 18, 20 I 3 City Council 
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meeting. The item was not included as part of the final agenda for that meeting and a 

new date for Council consideration has not yet been selected. 

• As a result of the workshop briefing, the Mayor requested staff brief the Planning 
Commission on the status of the project. 

The materials attached to this report are the same ones provided to the City Council for their 

workshop. In addition, staff has included a citizen letter submitted to the Mayor and City 

Council after that workshop and the City's response to that letter. 

RECOMMENDATION 
Action by the Planning Commission is not required since the Commission has already made a 

recommendation on this matter. 

ATTACHMENTS 

• City Council workshop materials from May 29, 2013 

• Letter from Ms. Sue Karahalios to the Mayor and City Council dated June 11, 2013 

• Letter from Mayor Dudley to Ms. Karahalios dated July 16, 2013 
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City Council 
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from May 29, 2013 
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City of Oak Harbor 
City Council Agenda Bill 

FROM: Steve Powers 

Development Services Director 

Bill No. 

Date: 
Subject: 

June 18, 2013 (Tentative) 
Ordinance No. 1657: 

Binding Site Plan Code 

Amendments 

INITIALED AS APPROVED FOR SUBMITTAL TO THE COUNCIL BY: 
___ Scott Dudley, Mayor 

PURPOSE 

___ Larry Cort, City Administrator 

___ Doug Merriman, Finance Director 

___ Grant Weed, Interim City Attorney, as to form 

This agenda bill introduces a draft ordinance to the City Council that amends Oak Harbor Municipal 
Code (OHMC) Chapter 21.80, Binding Site Plans, by establishing a process for altering or vacating 

previously approved binding site plans and making other related amendments. 

AUTHORITY 

RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of land by 
use of a binding site plan (BSP). Should a city choose to adopt such an ordinance it is required to 

provide for the alteration or vacation of BSPs. 

There are also two sections of the Oak Harbor Municipal Code that are relevant to this agenda item. 

One addresses the adoption of ordinances in general (OHMC 1.04.020), while the other addresses 
amendments to land use codes (OHMC 18.20.270). 

OHMC Section 1.04.020(2) states: 

An ordinance other than an emergency ordinance, budget amendment, moratorium ordinance or 

ordinance to be passed after a public hearing shall be introduced at least one full council meeting 

prior to the one it is considered for passage. After introduction and consideration, the ordinance 

shall then be continued to a scheduled subsequent full council meeting for additional 
consideration and for action such as passage, rejection or continuance to another hearing date. 
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City Council Agenda Bill 

OHMC Sections 18.20.270(1) and (2) establish that amendments to land use codes require a public 
hearing before the Planning Commission with a recommendation to the City Council. The City Council 
may hold additional hearings. Traditionally, the Council has conducted its own hearing. 

FISCAL IMPACT DESCRIPTION 
Funds Required: NI A 
Appropriation Source: NIA 

SUMMARY STATEMENT 
State law provides for the BSP process as an alternative means of subdividing property. This method is 
typically used in commercial shopping centers, industrial parks and residential condominiums where 
individual ownership of specific buildings or spaces is desired and where common ownership of other 
facilities is appropriate (e.g. driveways, parking spaces, landscaping, and stormwater facilities). 

The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80; please see 
Attachment 1). A review of the existing language found that it does not specifically or adequately 
address the alteration or vacation of previously approved BSPs. Staff notes this review was the result of 
a past application seeking to alter a previously approved binding site plan. 

BACKGROUND 
The past application, submitted by Alpine Village, Inc. in 2010, sought an amendment to the Binding 
Site Plan for Pier Point Condominiums. The City processed the application, ultimately denying the 
requested amendment. Alpine Village, Inc. appealed the City's decision, first to the Hearing Examiner 
and then to Island County Superior Court. The Superior Court ruled in the City's favor and remanded 
the case back to the Hearing Examiner to enter a decision consistent with the Court's. The Hearing 
Examiner entered his decision on June 27, 2012. The Hearing Examiner's decision provides a summary 
of the issues involved (please see Attachment 2.) 

The above information on Pier Point Condominiwn/Alpine Village, Inc. application is provided to the 
City Council as background information only and to illustrate why the code amendment project was 
initiated. It is important to note that while the proposed draft ordinance addresses some of the issues 
raised with the Pier Point application it is not specific to only that particular BSP. The proposed code 

amendment applies to all existing and future binding site plans, as noted in the draft. 

Work on the draft amendment began in late-2010 and continued into 2011. Work was suspended after 
the Planning Commission completed their review and recommendation, pending completion of the 
appeal process for the Pier Point Condominium/Alpine Village, Inc. application. 
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PLANNING COMMISSION REVIEW 
As required by OHMC 18.20.270, the Planning Commission conducted a public hearing on the proposed 
code amendment. The hearing was opened on December 28, 2010, and then continued to January 25, 
2011 and February 22, 20 I 1. Copies of the staff reports, attachments and minutes from those hearings 
are attached as Attachment 3. These materials document the background information presented to the 
Planning Commission by staff and the code concepts considered by the Commission. The Commission 
accepted testimony from the public and from staff on all three dates. After closing the hearing on 
February 22, 2011, they recommended approval of the attached draft code to the City Council 
(Attachment 4) 

ST ANDING COMMITTEE REPORT 
The draft code was discussed with the Governmental Services Standing Committee at their February 8 
and March 2, 2011 meetings. No additional briefings of that committee have occurred. 

The draft code was presented to the City Council at their May 29, 2013 workshop. 

RECOMMENDED ACTION 
Open public hearing on Ordinance No. 1644 and continue to May 21, 2013. 

ATTACHMENTS 
l. Oak Harbor Municipal Code Chapter 21.80, Binding Site Plans (existing code) 
2. Hearing Examiner Decision of June 27, 2012 ,.,, 

3. Planning Commission staff reports, attachments and minutes from December 1~, 2010; January 
25, 2011 and February 22, 2011. 

4. Draft Ordinance No. 1644, amending OHMC 21.80 
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ated thereby or where no lot is reduced in ~fr c 
below the minimum square footage and · cct 
frontage required by the applicuble zonin ontrol 
and this title. {Ord. 1568 § 9, 20 I 0). 

21. 70.090 Filing of short pla 
line ad,;ustmcn 

The subdivider shall c the approved short plat 
and/or boundary lin • djustmenl and shall furnish 
the city with o permanent reproducible copy. 
mylar or bett' quality, of the short plat or bound-
ary line ustment including all recording data 
withi1 <lays after approval by the director or the 
ap val shall be deemed null and void. {Ord. 1568 
. • 20IO). 

Chapter 21.80 

ATTACHMENT 1 
21.80.020 

BINOING SITI~ PLANS 

Sections: 
21.80.005 Title. 
21.80.0 I 0 Binding site plans ullowcd. 
21 .80.020 Di vis ion or property. 
21 .80.025 Condominium binding site plan. 
21.80.030 Effect. 
21.80.040 Application. 
21.80.050 Procedure upon application. 
21.80.060 Requirements for a binding site plan 

map. 
21.80.070 Certifications required . 
21 .80.080 Title report. 
21.80.090 Survey required. 
21.80. 100 Approval procedure. 
21.80.110 Recording requirements. 
21.80.120 Development requirements. 
2 1.80.130 Standards for review of commercial 

binding site plan. 
21.80.140 Standards for binding site plans for 

condominium developments regulated 
by Chapter 64.32 RCW. 

21.80.150 Performance guarantee requirements. 
21.80.160 Warranty requirements for acceptance 

of final improvements. 
21.80.170 Survey required. 
21.80.180 Dedication - Warranty deed. 
21.80.200 Modification. 
21.80.300 Appeals to the hearing examiner. 
21.80.400 Enforcement. 

21.80.005 Title. 
This chapter shall be entitled "Binding Site 

Plans." (Ord. 1568 § l 0, 2010). 

21.80.010 Binding site plans allowed. 
It is provided that, as an alternative to subdivi­

sion or short subdivision requirements under this 
title, divisions of land may be completed by bind­
ing site plans for classes of property specified in 
OHMC 21.80.020(1) through (4). (Ord. 1568 § 10, 
201 0). 

21.80.020 Division of property. 
Division of property by binding site plans may 

only be used for the following: 
(I) Divisions of land into lots classified for 

industrial or commercial use; 
(2) A division for the purpose oflease when no 

residential structure other than mobile homes or 
travel trailers arc permitted to be placed upon the 
land so long as the site plan complies with all appli-
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cubic mobile home park regulations und the zoning 
code: 

(3) A division made for the purpose of alter­
ation by adjusting boundary lines, between platted 
or unplauc<l lols or both, which docs nol create <my 
additional lot, tract. parcel, site, or division nor cre­
ate any lot which contains insufficient area and 
dimension to meet minimum requirements lhr 
width un<l area for a building site; and 

(4) A division of land subject to Chapter 64.32 
RCW as now in effect or hereafter umcnded so 
long as the site plan comp I ies with the standards for 
condominium division under OllMC 21.80.140. 
(Ord. 1568 § to, 20 I 0). 

21.80.025 Condominium binding site plan. 
Divisions of land into lots or trncts if: 
( 1) A binding site plan may be used to divide 

property without proceeding through division by 
subdivision or short subdivision when the land or a 
portion of it is subject lo either Chapter 64.32 or 
64.34 RCW when the following conditions arc 
met: 

(a) The improvements constructed or to be 
constructed thereon arc required by the provisions 
of the binding site plan to be included in one or 
more condominiums or owned by an association or 
other legal entity in which the owners of units 
therein or their owners' associations have a mem­
bership or other legal or beneficial interest; 

(b) The city has approved a binding site plan 
for all such land; 

(c) Such approved binding site plan is 
recorded in the county or counties in which such 
land is located; and 

(d) The binding site plan contains thereon 
the following statement: 

All development and use of the land de­
scribed herein shall be in accordance with 
this binding site plan, as it may be amend­
ed with the approval of the city, town, or 
county having jurisdiction over the devel· 
opment of such land, and in accordance 
with such other governmental permits, ap­
provals, regulations, requirements, and re­
strictions that may be imposed upon such 
land and the development and use thereof. 
Upon completion, the improvements on 
the land shall be included in one (1} or 
more condominiums or owned by an asso· 
ciation or other legal entity in which the 
owners of units therein or their owners' as­
sociations have a membership or other le· 
gal or beneficial interest. This binding site 
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plan shall be binding upon all now or here­
after having any interest in the land de­
scribed herein. 

(2) The binding site plan may, hut need nol, 
depict or describe the boundaries of the lots or 
tracls resulting from subjecting a portion of the 
land lo cilhcr Chaplcr 64.32 or 64.34 RCW. 

(3) The binding site plan for condominiums 
shall be deemed approved if: 

(a) Done in connection with the final 
approval of a subdivision plan or planned unit 
development with respect to all of such lands; 

(b) Done in connection with lhc issuance of 
a building permit or final certificate of occupancy. 
(Ord. 1568 § 10, 20 I 0). 

21.80.030 Effect. 
Upon approval and recording of a binding site 

plan, any and all sale or leases of lots within the 
properly covered by the site plan shall be in accor­
dance with the binding site plan. Such lot lines as 
arc shown on the binding site plan shall be lot lines 
for setback purposes under the zoning code in 
effect at the lime the issue of setbacks is to be 
determined. (Ord. 1568 § 10, 2010). 

2 J .80.040 Application. 
An applicant for site plan approval under Chap­

ter 19 .48 OHMC may at the time of application for 
site plan review also request that the site plan be 
processed as a binding site plan to allow the divi­
sion of property into separate tracts, lots or parcels. 
(Ord. 1568 § 10, 20 I 0). 

2t.80.0SO JProcedure upon application. 
At the same time or after obtaining site plan 

approval, the applicant shall submit a preliminary 
binding site map meeting the requirements of this 
chapter and the standards for development as set 
out in Chapter 21.50 OHMC. (Ord. 1568 § 10, 
20!0}. 

21.80.060 Requirements for a binding site plan 
map. 

The applicant shall submit two exact duplicate 
binding site plan maps meeting the following 
requirements. The final binding site plan shall be 
drawn on mylar drafting film having dimensions of 
18 inches by 24 inches and must include the fol­
lowing: 

(I) The name of the binding site plan; 
(2) Legal description of the entire parcel; 
(3) The date, scale and north arrow; 
(4) Boundary lines, right·of-way for streets, 

easements and property lines of lots and other sites 
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with accurntc bearings, di mcnsions or angles and 
urcs. and or all curve data; 

(5) Nurncs and right-of-way widths or all 
street:; within the parcel and immediately adjacent 
to the purccl. Street names shall be consistent with 
the names of existing adjacent streets; 

(6) Number of each lot mid each block; 
(7) Rcforencc to covenants, joint use, access 

casements, or other agreements either to be filed 
separately or on the binding site plan must be ref:. 
crenc.cd on the binding site plan~ 

(8) Zoning setback lines and building envelope 
:-;itcs where applicable; 

(9) Location, dimensions and purpose of any 
casements, noting if the casements arc private or 
public; 

( 10) Location and description of monuments 
and all lot corners set and found; 

( 11) Datum elevations and primary control 
points approved by the engineering department. 
Descriptions and tics to all control points shall be 
shown with dimensions, angles, and bearings; 

( 12) A dedicatory statement acknow lcdgi ng 
public and private dedications and grants; 

( 13) Parking areas, general circulation, and 
landscaping area where applicable~ 

( 14) Proposed use and location of building with 
dimensions where applicable~ 

( 15) Loading areas where appl icablc; 
(16) Utilities; and 
( 17) Other restriction and requirements as 

deemed necessary by the city. (Ord. 1568 § I 0, 
2010). 

2 J .80.070 Certifications required. 
( I) A certificate is required giving a fu 11 and 

correct description of all lands divided as they 
appear on the binding site plan, including a state­
ment that the division has been made with the free 
consent and in accordance with the desires of the 
owners. If the binding site plan is subject loaded­
ication, the certificate or a separate written instru­
ment shall also contain the dedication of all streets 
and other areas to the public, to an individual or 
individuals, religious society or societies or to any 
corporation, public or private as shown on the 
binding site plan and a waiver of all claims for 
damages against any governmental authority 
which may be occasioned to the adjacent land by 
the established construction, drainage and mainte­
nance of the road. The certificate or instrument of 
dedication shall be signed and acknowledged 
before a notary public by all parties having any 
ownership interest in the land divided and recorded 
as part of the final binding site plan. 

ATIACHMENT1 
2 J .80. I 1 O 

(2) A certi liciilion by :1 licensed surveyor is 
required, licensed in the st<1tc. that the binding site 
plan survey is uccuratc and conforms to the provi­
sions oflhe.se regulations und stale law. (Ord. 1568 
§ 10, 2010). 

21.80.080 Title report 
All binding site plans shall be accompanied by a 

title company certification (current within 30 days 
from filing of the binding site plan) confirming that 
the title of the lands as described anti shown on the 
binding site plan arc in the name of the owncr(s) 
signing the binding site plan. (Ord. 1568 § 10, 
2010). 

21.80.090 Survey required. 
A survey must be performed for every binding 

site plan by or under the supervision of a slate of 
Washington registered land surveyor. (Ord. 1568 
§JO, 2010). 

21.80.100 Approval procedure. 
( 1 ) Binding site plan approval shall be a Type l I 

review process. 
(2) As part of or after site plan review as pro­

vided under OHMC Tille 19, applicants for final 
binding site plan approval shall file the required 
documents meeting all the requirements of this 
chapter with the development services department. 

(3) The director shall review the final binding 
site plan and circulate it to other city dcpa1tments 
to determine whether the requirements of this 
chapter and preliminary approval have been met. 

(4) If the director and city engineer determine 
that the requirements are met, they shall approve 
and sign the binding site plan. 

(5) If either the director or the city engineer 
detennine that the requirements have not been met, 
the final binding site plan shall be returned to the 
applicant for modification, correction, or other 
action as may be required for approval. 

(6) If the conditions have been met, the director 
and city engineer shall inscribe and execute their 
written approval on the face of the binding site 
plan. (Ord. 1568 § I 0, 2010). 

2J.80.l l0 Recording requirements. 
(I) When the city finds that the binding site 

plan proposed for final approval meets all the con­
ditions of final approval, then the applicant shall 
take both original mylar binding site plan maps to 
the Island County auditor. One of the originals of 
said binding site plan shall be recorded with the 
Island County auditor. The other will be stamped 
by the auditor and forthwith returned to Oak Har-
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bor. In a<ldition, the applicant will furnish the cily 
with one paper copy of the mylar recorded by the 
auditor. In addition, one paper copy shall be li.ir­
nishcd by the applicant to the Island County asses­
sor. 

(2) The applicant must provide the city with 
proof of proper filing and recor<ling before the 
binding site plan becomes valid. This proof shall 
include a certification by the applicant and the sur­
veyor certifying thal the binding site plan has not 
been altered between the time ii was approved for 
rccordation and the time of actual rceordation by 
the Island County auditor. (Ord. 1568 § IO, 2010). 

21.80.120 Development requirements. 
All development must be in conformance with 

the recorded binding site plan. {Ord. 1568 § I 0, 
2010). 

21.80.130 Standards for review of commercial 
binding site plan. 

The following standards shall apply to commer­
cial binding site plans: 

(I) Division lines between lots in commercial 
binding site plans shall be considered lot lines 
under Oak Harbor zoning code. 

(2) Each such tract or lot created by such bind­
ing site plan shall have one designated fronl lot line 
and one rear lot line including those which have no 
street frontage. 

(3) All tracts, parcels and lots created by a bind­
ing site plan shall be burdened by an approved 
maintenance agreement maintaining access to the 
various lots, tracts and parcels and for the cost of 
maintaining landscaping and other common areas. 

( 4) When any lot, tract or parcel is created with­
out 30 feet of street frontage. easements shall be 
given to the city allowing access for police, fire, 
public and private utilities along the access roads to 
each tract, lot or parcel. 

(5) If the city elects, the city shall be granted a 
power to maintain the access casements and file 
liens on the property for collection of the costs 
incurred in maintaining such way. The power to 
maintain such access ways shall impose no duty on 
the city to maintain the access way. 

(6) The binding site plan shall contain a provi­
sion that the owner's failure to keep the fire access 
lanes open and maintained may subject the prop­
erty to being abated as a nuisance and the city may 
terminate occupancy of such properties until the 
access easement ways are adequately maintained. 

(7) Freestanding signage may be off of the 
tract, parcel or lot where the business is located as 
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long <1s sign rct1uirements arc met within lhc area 
encompassed by the binding site plan. 

(8) Suflieient parking for each use must be 
localed on the lot where the use is located or joint 
purking agreements must be recorded by the own­
ers for the area of the binding site plan. Prior to 
building permit approval, parking agreements will 
be reviewed by the director. 

(9) Landscaping requiremcnls will be met for 
each phase or the binding silc plan. Landscaping 
requirements m;;iy he met for an area of one or more 
lots as long as a joint maintenance agreement is 
recorded or included in declaration of covenants. 
(Ord. 1568 § 10, 2010). 

21.80.140 Standards for binding site plans for 
condominium developments 
regulated by Chapter 64.32 RCW. 

Development standards for condominiums 
including residential units or structures shall meet 
either the slandards set out in subsection (I) or (2) 
of this section: 

(I) All lots and development shall meet the 
minimum rcquiremenl<; of this title as now in effect 
or hereafter amended. Phase or lo! lines shall be 
used as lot lines for setback purposes under the 
zoning code. 

(2) Condominiums may be developed in phases 
where ownership of the property is unitary but all 
structures may not be completed at the same time 
or differing lenders finance separate structures or 
areas of the property. The following conditions 
shall apply to phased condominiums: 

(a) All areas not within the building enve­
lope arc subject to joint use and are burdened by a 
joint obligation to maintain any and all access 
ways. The city shall have no obligation to maintain 
such access ways. 

(b) The city of Oak Harbor shall have an 
casement for access along and over access ways 
and parking areas to allow police, building, fire and 
utility department personnel to inspect and observe 
such property, buildings and activities on the prop­
erty as well as for providing emergency and law 
enforcement services and easements for utilities 
over and under such access ways. 

(c) Reciprocal easements for parking shall 
be provided to all tenants and owners. 

(d) The developer has submitted a binding 
schedule for completion of all phases. 

(e) Phase lines must be treated as lot lines 
for setback purposes under the zoning code unless 
the property owner will place a covenant on the 
binding site plan that the setback area for built 
phases, contained in all unbuilt phases, shall 
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become common areas and owned by the owners 
or existing uni ls in the built portions of the condo­
minium upon lhc expiration of the completion 
schedule descrihed in this subsection (2) . 

(I) A II public improvements arc guaranteed 
by bond or other security satisfactory to lhc city 
engineer or his dcsigncc. 

(g) All bui It phases in a condominium bind­
ing site plan shall huvc joint and several obligation 
to maintain landscaping through covenants or case­
ments or both lo misure that the responsibilily is 
shared among the various owner::;. (Ord. 1568 § I 0, 
2010). 

21.80.150 Performance guarantee 
rcqui rements. 

( I ) In lieu of completing the required public 
improvements prior to approval o f the binding site 
plan, the applicant may request final approval, sub­
ject lo the approval of a suitable guarantee. The 
guarantee must be in a fonn acceptable to the city 
and in an amount commensurate with improve­
ments lo be completed. The amount of the guaran­
tee is established al I 00 percent of the cost of the 
city havi ng to construct the improvements plus 20 
percent for contingency. The guaranlce amounl 
will require yearly review by the city and lhe appli­
cant will be required lo revise the guarantee 
amount to reflect current inflation rate. Based on 
the revised amounl, the applicant will resubmit 
suitable guarantee to the city. Also, the guarantee 
will be restricted as far as the amount of pcnnissi­
ble time in which the improvements must be com­
pleted. If not a regular surety bond from an 
acceptable state-approved surety, the guarantee 
must be in a fonn acceptable to the cily attorney. 

(2) Guarantee funds will not be released by the 
city unless approval has been received from all 
applicable departments that arc responsible for 
acceptance and/or maintenance of such improve­
ments. Partial releases will not be allowed. 

(3) All improvements begun by the applicant 
must be completed. Once the applicant has begun 
making improvements, the applicant shall not be 
eligible fo r submitting a guarantee to the city to 
cover the incomplete improvements. 

(4) Public improvements must be in place at 
time of certificate of occupancy or acceptable 
assurances for completion with a temporary certif­
icate of occupancy. (Ord. 1568 § 10, 2010). 

2J.80.l60 Warranty requirements for 
acceptance of final improvements. 

At the time of final acceptance of the improve­
ments, the applicant shall provide to the city a one-

21-35 
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year warranty guarantee at I 0 percent of the cslah­
lishcd linul cost or the public and/or off·site 
improvements which must be ucccpt;iblc to the 
city. (Ord. 1568 * 10, 20 JO). 

21.80.170 Survey required. 
(I) The survey required must be eonduclc<l by 

or under the supervision of a Washington Slate reg­
istered land surveyor. The surveyor shall ccrti f yon 
lhc binding site plan that it is a true and eon·cct rep­
resentation of the lands actually surveyed and the 
survey was done in accordance with ci ty and state 
law. 

(2) In all binding site plans, Jot comer survey 
pins musl be set before final approval can be 
granted. 

(3) In all binding site plans, perimeter monu­
ments musl be set before final approval can be 
granted. 

(4) In all binding site plans, control monuments 
must be set before final acceptance of public 
improvements. Perfonnan1,;e guarantees must 
include the installation of all control monuments. 
Control monuments must be installed in accor­
dance with city design and construction standards. 

(5) In all binding site plans, where final 
approval is to be granted by the acceptance of a 
performance guarantee, lot comer and perimeter 
monuments must be set. The performance guaran­
tee must include the resetting of any monument 
that has been Jost during construction of public 
improvements. (Ord. 1568 § I 0, 20 I 0). 

21.80.180 Dedication - Warranty deed. 
Any dedication, donation or grant as shown on a 

binding site plan shall be considered a statutory 
warranty deed to the grantee for the use intended. 
(Ord. 1568 § J 0, 2010). 

21.80.200 Modification. 
(I) Any applicant can request and make appli­

cation to the city requesting a modification ofup to 
five percent from a requirement of OHMC 
21.80. 130 or 21 .80. 140 or OHMC Title 19. 

(2) Such request for modification shall be con­
sidered by the director as an administrative deci­
sion. 

(3) The modification shall not be granted by the 
director until the following facts have been estab­
lished: 

(a) There are exceptional circumstances or 
conditions such as: locations of existing structures, 
lot configuration, topographic or unique physical 
features that apply to the subject property which 
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prohibit the appl ican I rrom mcel ing the standards 
or this chaplcr; 

(b) The aulhorizalion or the modi licalion or 
variation will nol be detrimental lo Lhc public wel­
fa re or injurious to property in the vicinity or zone 
in wh ich the property is located; 

(c) A hardship would he incurred by the 
appl icant if he/she complied with the strict applica­
tion of the regulations; 

(d) Lundscaping requirements arc not 
thereby reduced. (Ord. 1568 § 10, 2010). 

21.80.300 Appeals to the hearing examiner. 
(I) An appeal of the decision relating Lo the 

binding site plan shall be made to the hearing 
examiner. 

(2) The written appeal shall include a detailed 
explanation slating the reason for the appeal. The 
decision of the hearing examiner shall be the final 
action. (Ord. 1568 § I 0, 20 I 0). 

21.80.400 Enforcement. 
The auditor shall refuse lo accept for recording 

any binding site plan which docs not bear the veri­
fication of approval as defined by this chapter. The 
city attorney is authorized to prosecute violation of 
this chapter and to commence actions lo restrain 
and enjoin a violation of this chapter and compel 
compliance with lhe provisions of this chapter. The 
costs of such action shall be taxed against the vio­
lator. (Ord. 1568 § J 0, 20 I 0) . 
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Chapter 2l.9C• 

PF.NALTY 

Sections: 
21.90.010 Vio lation - Nuisance dccla ·a. 
2 1. 90.020 Pena lly. 
2 I. 90.030 Provisions not exclusive 

21.90.010 Violation - Nuisanc declared. 
Any violation of lhc provis· ns of this chapter 

constitutes a public nuisanc which the city can 
ubalc by un action in lslnnd ounty superior court. 
The cost of such action s II be taxed against the 
violator. (Ord. I 568 § I 20 I 0). 

21.90.020 Penalty. 
( 1) Any knowin r intentional violation of any 

provision ofthis ti c shall be a gross misdemeanor 
punishable by a nc of up to $5,000 or a jail sen­
tence of one y r in jail or both such fine and jail 
time. 

(2) Any 
civil infr 
$250.00. 

her violation of this ti tle shall be a 
ion with a maximum penally of 

rd. 1568 § I I, 2010). 

Provisions not exclusive. 
Pc alty and enforcement provisions in this 

cha er arc not exclusive and the city may pursue 
remedy or relief authorized by law or equity. 

rd. 1568 § 11, 2010). 
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CITY OF OAK HARBOR 
HEARING EXAMINER 

ATIACHMENT2 

RECEIVED 

JUL 0 l 2012 
CITY OF OAK HARBOR 

Dcvolopmcnt Stnices DcpDrtm~n• 

Administrative Appeal of 
Alpirre Village, Inc. ) 

) 
) 
) 

No. BSP-10-00001 
ORDER ON REMAND 

Preliminary lnfonnation 

Hearing Date; January I 0, 2011 
Order on Direct Judicial Review Date: December 27. 2011 

Parties of Record: 

Alpine Village, Inc. - appellant 
C. Thomas Moser 
1204 Cleveland A venue 
Mount Vernon, WA 98273 

City of Oak Harbor - respondent 
Margery Hite, Special Counsel. 
865 SE Barrington Drive 
Oak Harbor, WA. 98277 

Steve Powers 
Development Services Director 
City of Oak Harbor 
865 SE BSIT:ington Drive 
Oak Harbor, WA 98277 

Christon C. Skinner, Attorney for all other listed parties 
Skinner and Saar, P.S. 
791 SE Barrington Drive 
Oak Harbor WA 98277 

Alice Smith - respondent 
1085 SE Regatta Drive, AIOI 
Oak Harbor, WA 98277 

Pier Point Condominium Association · respondent 
c/o Sue Karahalios 
PO Box 144 
Oak Harbor, WA 98277 

Order On Remand 
Page I 

29



Lois Lewis - respondent 
c/o Pier Point Condominium Association 
PO Box 144 
Oak Harbor, WA 98277 

Robert Severns - respondent 
Pier Point Condominiums, Unit C-201 
J 085 SE Regatta 
Oak Harbor, WA 98277 

Exhibits: 

ATIACHMENT2 

J Appel !ant's Opening Brief, dated December 21,20 I 0, prepared by C. Thomas Moser, 
Attorney for the Appellant, with attachments 
1-1 Staff Report, Appeal BSP-05-00001, July 31,2005 
1-2 Preliminary Staff Analysis, Pier Point Condominiums 
1-3 Notice of Decision, May 2, 2005 
1-4 LUP A Peri ti on and Appeal, no. 06-2-00816-7 
1-5 Verbatim Report of Court's Oral Ruling, February 15,2007 
1-6 Order Dismissing LUP A Petition with Prejudice, February 15,2007 
1-7 Declaration ofTom Burdett, May 21, 2006 
1-8 Declaration of William L. Massey, August 24, 2006 
1-9 Order Granting Plaintiffs Motion for Partial Summary Judgment, August 27, 

2009 
1-J 0 Order Granting Plaintiffs Second Motion, November 23, 2009 

2 Cover Jetter, dated December 23, 2010, from Kimberly WaJdbaum, with attachments: 
2-1 City's Motion to Dismiss Appeal and to Strike the January 10, 2011 Hearing Date 

to hear the Motion to Dismiss, dated December 23, 2010, prepared by Kimberly 
Waldbaum 

2-2 Declaration of Service, December 23, 2010, Martis Pehling 
2-3 Hearing Examiner Decision, BSPOS-0001, November 15, 2006 
2-4 LUPA Petition and Appeal, No. 06-2-00816-7 
2-5 Order Dismissing LUPA Petition with Prejudice, February 15, 2007 

3 Declaration of Steve Powers, Decem her 29, 201 0 

4 Letter dated December 29, 2010, from Alice Smith 

5 City's Response Brief, December 29, 2010, Kimberly Waldbaum 

6 Letter, December 30, 2010, Sue Karahalios, Alice Smith, Robert Severns, and Rhonda 
Haines of Pier Point Condominium Association 

7 Brief of Pier Point Condominium Owners Association, December 30, 2010, prepared by 

Order On Remand 
Page 2 
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Sue KarahaJois 

8 Declarations of Lois Lewis, Samir and Michele Bishai, Alice Smith, David Jasman, 
Robert Severns, Sue Karahalois, R110nda Severns; John Royce, Jr., December 30, 2010 

9 Appellant's Response to City's Motion to Dismiss, January 3, 201 J, C. Thomas Moser 

10 DecJaration of Pier Point Condominium Association, January 4,2011, Sue KarahaJios 

11 Letter dated January 6, 2011, Lois Lewis 
12 Declaration ofRobert Severns, January 10, 2011 

13 City's Reply in Support of Motion to Dismiss, January 6,201 J, Kimberly Waldbaum 

14 Superior Court, No. 08-2-00229-7 Answer to Complaint for Quiet Title and Declaratory 
Judgment 

15 Superior Court, No. 08-2-00229-7, Complaint for Quiet Title and Declaratory Judgment 

J 6 Superior Court, No. 08-2-00229-7, Plaintiffs Response to Defendants' Motion for Partial 
Summary Judgment 

17 Superior Court, No. 08-2-00229-7, Motion for Partial Summary Judgment Re: Quiet 
Title 

18 Cover letter, dated November 2, 2006, from G. Tim Martin with enclosure: 
18-1 Supplemental Memorandum of Appellant Alpine Village, Inc., November 2, 

2006, prepared by G. Tim Martin 
18-2 Verbatim Report of Proceedings (Excerpt), September 11, 2006 

19 Order Denying Respondents' Motions for Dismissal ofLUPA Petition and Other Relief, Island 
County Superior Court Cause No. 11-2-00137-1, Judge Alan R. Hancock, June 6, 2011. 

20 Agreed Order on Direct Judicial Reviw and Briefing Schedule, Island County Superior 
Court Cause No. 11-2-00137·1, Judge Alan R. Hancock, June 6, 2011. 

21 Order on Direct Judicial Review, Island County Superior Court Cause No. 11-2---137-1, 
Judge Alan R. Hanoock, December 27, 2011. 

I. 

THIS Matter comes before the Hearing Examiner on remand from the Island County 
Superior Court in the Land Use Petition Act Appeal filed by Alpine Village, Inc., in Island 
County Superior Court Cause No. I J-2-00137-1. An "Order on Direct Judicial Review" filed in 
that case on December 27, 2011 remands this matter back to the Oak Harbor Hearing Examiner 
for action "in compliance with this decision." 

Order On Remand 
Page 3 

31



ATTACHMENT2 

II. 

The Binding Site Plan for Pier Point Condominiums was approved by the City on 
November 19, 1991, and thereafter amended on January 9, J 992. The January 9, 1992 
amendment was approved prior to the expiration of the construction schedule. Pursuant to the 
requirements of the Binding Site Plan Ordinance, the proposed 8-phased, 16-condominium unit 
development was to be completed by January 15, 1996. 

Ill. 

On March 5, 2010, Alpine Village, Inc. submitted a request to the City for approval of an 
amendment to the Binding Site Plan for Pier Point Condominiums, SPR 9-91. Specifically, 
Alpine requested an extension of the construction schedule set forth in the binding site plan 
notwithstanding the fact that it had expired prior to the date the request for an extension was 
submitted. The City, through its Development Services Director, Steve Powers, denied 
Alpine Village, Inc. 's application by decision dated June 30, 2010 

IV. 

Alpine Village, Inc. appealed that decision to the Hearing Examiner. The Hearing 
Examiner granted the City's motion to dismiss the appeal on January 26, 2011. That decision 
dismissed Alpine Vi1 !age Inc.' s appeal of the Administrator's Decision dated June 30, 20 l 0, 
based upon principles of collateral estoppel and res judicata. 

v. 
Alpine Village, Inc. appealed that Hearing Examiner decision to the Island County 

Superior Court. The Hearing Examiner's decision was reversed by the Superior Court. (See 
Order Denying Respondents' Motions for Dismissal of LUPA Petition and Other Relief, Island 
County Superior Court Cause No. 11-2-00137-1, June6, 2011.) 

VI. 

The parties on appeal in the LUPA action then requested that the superior court grant 
direct judicial review of those legal issues that would be necessary for a hearing examiner's 
decision on remand. (See Agreed Order on Direct Judicial Review and Briefing Schedule filed in 
the aforementioned Superior Court proceeding.) 

VII. 

The Island County Superior Court affirmed the decision of the City of Oak Harbor's 
Administrator that there is no authority for the City to amend the expired construction scheduJe 
in this case. (Order on Direct Judicial Review.) 

Order On Remand 
Page4 
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DECISION 

The Administrator's denial of Alpine Village Inc. 's application to amend the construction 
schedule on the above-captioned binding site plan is therefore AFFIRMED and the above­
captioned Appeal is DISMISSED. 

NOTICE OF ADMINISTRATIVE APPEAL PROCEDURES 
FROM FINAL DECISIONS OF 

THE OAK HARBOR HEARING EXAMINER ~ 
./w~·OA..e... 

This decision of the Hearing Examiner for the City of Oak Harbor is finaljef( da~ after ~ 
the issuance of this decision unless it is appealed to the ls land County Superior Court within )let( ,/w ~ 
days of the issuance of this decision, pursuant toj2;,70C~.W. 4-

DATED this J;2- day of June, 2012. 

Approved for entry; presentation waived: 

C. T&m~s Ivfoser, WSBA #7287 
Attorney for Petitioner 

b.PoPc~ f~~Al/i/>Y f mti; I 
Attorney For Pier Point Condominium Association 
and Individual Affected Property Owners 

Margery Hite, WSBA #8450 
Attorney for City of Oak Harbor 

Order On Remand 
Page 5 

!Zk.luud>. 2nJ~l 
Micfuleliobbink, Hearing Examiner 

33



1 

2 

3 

4 

FILED-COPY 
DEC 2 '1 20\1 

DEBRA VAN PELT 
ISLAND COUNTY CLBRK 

5 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF ISLAND 

6 

7 ALPINE Vll.,LAGE, INC., a Washington ) 

8 
corporation, ~ 

9 

10 
vs. 

Petitioner, ) 
) 
) 

~ 
11 ) 

CITY OF OAK HARBOR, a municipal ) 
12 corporation; LOJS A. LEWJS, TRUSTEE ) 

FOR FUND 'A' OF nm WILLIAM E. ) 
13 LEWIS AND LOIS A. LEWJS LIVING ) 

TRUST; JOHN C. ROYCE, JR.· SAMIR ) 
14 BISHAI and MICHELLE BIS~ husband) 

and wife; AIJCE S. SMl1H; DAVID A. ) 
15 JASMAN; SUE M. KARAHALIOS; ) 

ROBERT T. SEVERNS; RHONDA LEE ) 
16 HAINES-PITT aka RHONDA KIRCHOFF;) 

and PffiR POJNT CONDOMINWM ) 
17 ASSOCIATION, ) 

18 
) 

Respondents. ) 

NO. 11-2-00137-1 

ORDER ON 

DIRECT JUDICIAL REVIEW 

ATTACHMENT2 

19 

20 
THIS MA TrBR aune on regularly before the undersigned judge of the above-entitled 

21 
court upon an agreed order for direct judicial review of this land use petition act (LUP A) 

2~ appeal on July 29,. 2011. Petitioner Alpine Village, Inc. is repreiented by its attorney of 

23 record, Tom Moser of the Moser Law Offic.e. Respondent, Pier Point Condominium 

24 

25 
ORDBR ON DIRECT ruDJCJAL 

26 REVIEW-I Oak Hllbor City Altomcy'$ Oft'lce 
865 SE Bmington Drive 

Oak Harbor, Washlngton 98277 
(360) 279-4S40 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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Association is represented by its attorney, Christon C. Skinner. Respondent, City of Oak 

Harbor is represented by counsel, Margery Hite, Oak Harbor City Attorney. The parties 

jointly moved for this court to accept direct judicial review of three, IegaJ issues previously 

decided by the City of Oak Harbor Director of Development Services in Binding Site Plan 

BSP-10-00001 and dated June 30, 20 I 0. Those legal issues bad not then been reviewed by the 

Hearing Examiner. This court agreed to direct judicial review of three legal issues by order 

dated June 6, 2011. 

Prior to submission of these legal issues to the court for review, the parties stipulated and 

agreed that the Oak Harbor Development Services Director's Decision on these issues is the 

"construction of a Jaw by a local jurisdiction with expertise" and each waived their right to 

have a Hearing Examiner determination prior to judicial review. 

After considering the records and files herein, the memoranda of law and oral argument 

submitted by the parties; and the court deeming itself fully advised, this court renders the 

following decision on the three issues submitted for direct judicial review: 

1. Does the City have authority to amend an expired, comtruction sohedule in a binding 

site plan? 

No, the City has no authority to allow an extension of a construction phasing schedule 

in this binding site plan after it has exp.ired. 

2. Does the City have authority to amend the expired~ binding site plan construaion 

schedule if such amendment would conflict with the Condominium Declaration's 

schedule for development? 

ORDER ON DIRECT JUDICIAL 
26 REVIEW · 2 Oak Hcbor' cay Attorney's Oftlcc 

865 SE BllnillgtOD Drive 
Oak Hat>or, WISbington 98217 

(360) 279-4540 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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The Pier Point condominium owners have the right to enforce the 7-year limitation on 

additional construction of condominium phases in the Declaration of the Pier Point 

Condominium as a running covenant. The City lacks authority to amend the expired 

binding site plan construction schedule regardless. 

3. Do the conditions and easements in Binding Site Plan #9-91 require ell property 

owners impacted by the change to agree to any amendment to the binding site plan? 

In particular, did the expiration of the construction schedule affect any development 

rights of the condominium property owners in the uo-built phases of the binding site 

plan? 

Any further phases of the Pier Point Condominiwn are barred. Only if all landowners 

who have the benefit of the 7-year time limit on further phases were to waive its effect 

and agree that further phases could be constructed could the binding site plan be 

amended to that effect. 

The full text of this court's letter opinion of July 29, 2011 is attached hmeto and 

inoorporated in its entirety by reference in this decision. 

IT IS FURTHER ORDERED that this matter be and })m,by is REMANDED back to 

the Oak Harbor Hearing Examiner for action in compliance with this decision. 

DONE IN OPEN COURT this ~ 71'\Ja.y of December, 2011. 

ORDER ON DIRECT JUDICIAL 
REVIEW-3 oak Harbor City Aetomey's Office 

86' SB Banington Drive 
Oak Harbor, WIMington 98277 

(360) 279 .... S40 
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2 
Presented by: 

3 

4 0/ 
5 

Margery Hite. #8450 
Attorney for Respondent 

6 
City of Oak Harbor 

7 
Copy received; Notice of 

8 Presentation waived; 

9 
Approved for entry: 

C. Thomas Moser #7287 
12 Attorney for Petitioner 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
ORDBR ON DIRECT JUDICIAL 

26 RBVIEW-4 
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Oak Harbor CJty Auomcy's Office 
86S SE Barriogton Drive 

Oak HllJ'bor, Washington 9':1.TT 
(360) 279-4.540 

37



g 
lt' 

l( 
1-l

f H
i (

ilP
 i

 
P

 ii
'.f ..

 iP
f 

fi~
 i 

~ 
·I 

!_ 
·h

 ·f
t l

tl
 ,h

i i
 i

i· l
rf

 r> 
Jr

fi 
d

! 
~ 

~ 

i 
Ii 
ii f

 1 1·tfi
!,. !

i! 
!. 

~t
u 

~ir
: i

i'.
 1

 
a 

I 
If 

~r
 i

i 
!11

1 
h

! 
· t

 ·
 

1 
i 

. 
rJ 

i 
~ 

·1 
~ 

. 
ti~

 · i
~I 

· · 
~ 

~ 
o 

i· 
lh

 r ,
,,f

 
r[

 
111

! 
~ 

~ 
~ 

·t 
ll

 ,,_
I,.

 
J·n

:a 
i 

~ 
r 

tf
 r~

i 
I 
tr 

j 
~ 

I 
f 

!ff
 f i 

f P
 

d ~
 ~ .

 
~· 

· u
.1.1

 

\ 

--
--

---
--

.. 
..

.·
-·

··
-·

-
·-

I \ \ \ ~ ~
 

:t
: ~ 

\ 
~
 

N
 

38



\ \ 

. 
·.~

 g
 '
' 

. 
r .

"f
i 
J 

"'J
a.g

i 
r 

w
 

~·
 

8 r I 
'II 

~11~
 i!

tlt
i 

iJJ
l'i 

·itl
f !

 i'~i
f 

J?
!. 

'1 
l 

~ii
 H

Ji
 · 

!U
li

i 
.· J

.1:r
.f 

!. 1
1f

 t 
Ii l

~ 
1-
l·Ji

 '~
-

• 
~ 

1
t 
I 

l 
~.

... 
_ 

B
 ..

..
 s

. 
f 

p
 ~
 

. 
~ 

...
...

. 
• .

 
S"

 l 
.:-

I:
:•

 •
 

~ 
m

 
~
 
~
 
~
 

.. -
... 

..
.
 

w
_ 

e
r
 

s 
-

'I
" 

v 
q

 -
a
. 

If i
 ·f

f l~
t1 

11~
1 . 
iii'

i !~
!I·

· 1;
11 

n 
1 

r! 
a-:

·1 
Ji•f

 (J 
!Jf 

. · a-
~If

 ~t
,, 

!~ 1
J! 

~ -
. 

. 

--
--

--
-
· 

--
-

.... 
--

--
--

--
··-

--
--

--
· 

; )>
 

(
)
 

:t
: ~
 

m
 

'Z
 

.....
. 

N
 

39



ATIACHMENT2 

In Devdopment Services Director Steve Powen'a drdaion mtmedJune 30, 2010, 
denyi:ng A1pjne Village's applicetion io mnmd tie COJJStmCtian pbasing sabeduJe in the 
BSP, .be also points oat that the 7~year deadline i>r completion of comtructlon of all 
phases of the condominiums wea set forth in the Public OBerlng Star~aot for Pier Point 
CondominitD;ns. . . 

Thm, UDder the~ of the binding site plan, :DO addi1ional ~ af'the project 
could be added at\a' May 20, 1999, i.e., 7 yem after the recmrtma of the decimation, at 
tho VU,11-t. . 

It goes wfthout. sayjrjg1bat the City cmmat aot olltlidC ofi1B po~ uodll' iii mmdcq,u 
code, and thmeforc it m incumbent on Alpim VllJap fD point to some provision of 1be 
code whieh painHB an amendment to an expbed ccmsimcUon phasing IObr:dulo set forth \ 
in an app10ved binding aiCD plan. . 

'lb ,Court will fiiBt addia8 the --of whedla' dao en, w a:utbo.rhy to amead tbe 
e;w;pmd conmUcdcm ldledoJe in tbD Mndfng. p1m 

Alpine Villap clres ~21.80.200. 19 • .fl.0901 and 19.48.100 oftb8 Oakl!albor 
)funfcq.l OJdc as amhority fur ifl positiml a.t dlo Chy doGI have 1he amtwrit.y m 
amend the exphed Wbltlucdcm aohodale. It allo citea Rqw .SB.17215in1bil 
ammeoticm.. 

Bim:Hng site plas arc gowmecl \V Chaplllr 21.80 aftho OHMC. M Dated pwfausly, . 
A1pioc VilJaae first poiJdl m OBMC 21.I0.200 u IUtbadty for ltl Jllopwt.d lllMPdmellt . 
~"thDBSP. SubwCicm (l)oftis llllbleatlonpvridm: 

~Any applicat cainciDeat and inaD appUcadon ta 1lle cifJ ieqwtitw amOdlficsdm of 
up m me pmcent ftom a requ&:enialtofOBMC 21.80.130 oi21.I0.140 or OBMC Ti1le 
19~ . 

Tha atyfirli~•til oOc!epodakm authmau"'Odf&Cm ~oemm aodo 
~fir a BSJ>mfher.ibD NlflrNfahftw a pocadme to llDfDI Ill addna · 
ippRJWd bindfng aim plan. The coart ii not ccmvimecl tllattil ii &e cme, to tie oomt 
wD1 UIDIDft, for.the ulao of cqpvnant, bt tbil oode pDYisian ,DowJ 1br """""meats fo 
m~iJPtmd BSP.· 

'Ibo City ia ClCICl'ld, howe\IS; 1fJat IU1-otion .200 by Jm OWD Bml ODb' 'fPl,lcs m 
~ llrmoclificatlm of up 1D 5prcmt1h>m a Jeiquhemmt of OBM'C 21.i0.130 or 
21.80.140. SDbleotion .130 only appliel to c-1111wo!aJ BSP'S. IO 1blt c1-l:y c1oes not 
apply. Subaecdon .140 doil include~ ~1brrubmiaim ofaBSP for 
compledall afall pbma of a pbad ~project Ho.wwar, tho S parcemt 
·variation modf.Ocsticm could a be applied 1D t1t11 cocks poWian s1noo no times are • 
in ft. Thn •DO ot1Jmo pmviaiom of .140 imt misbt apply in the situation Nprding the 
~er Point Ccmdominiaml. 
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--- - - ---- ATTACHMENT2 

The court noms 1hat tbia ~has IJOJDO ~11 similar to tho recent case offJL 
Associates y. Grebam Neighboihood Assoqsrfiop. DMsiOD One of the Court of Appcala 
doaketno. 65279-~. docfded May 31. 2011. 

In 1hat cast\ 1he cout1 beld tbat where a coUDty or:dinance mmdates that Jand me pmnit 
applicetious not timely oeted upon be canoellod, amt such an ipplica1icm is cancelled 
pumumt 1o that ordhum.cc, 1be county planning apaoy Jm:b the autimity1o tbercafta' 
Teinslafethat application in comra.vmtion al the~ Orctinance. . 

The ~e is not directly on point. beaiuse in 1he p-amt we arc not dealing with a city 
ordinamo mandad,ng am land U80)X!l'DJ1tapplicationsnot1imcly actad upon tie 
cancdled. But -we me deeling with a binding site p1m which mandafrd 1bst all phases of 
the comlominiunulcMslopmcnt ho comploflid by 1996. Also, part am pmccl affbe . 
condoniinhrm dawlapmmt was 1be ~1bat a oovenant be aeculed setting & 

Cimo limil 'within which ~dgldB, iochtellng111o mmp)eti~ of all pham of1hc 
poject, must be CllCllldad. . 

Tho Courrs ctisomsfcmabciut tbe \Wfrd DP.ts &>ddne fn 1be f.G. Awmm cue 1a 
·iDstrocfivc. Ibo comt quotes :fiom. liJcbop & Apociafes. 1np. y. Mctmpg caae. 123 
Wn.2d 864, 872 P .2d 1090 (1994~ Jn that cue. the court llflltecl 1hlt I dD cmain 
vesdng ltlDdard reflOcq a.teOopition ttutt dmdqmat rights iepacamt a wluab1e md. 
~property right. On 1be othar haind: 

~ in1meafl end due pooell dsJda i_nfee1ed-.by~ vesteclrigbD chWrino 
come at tcostto 1hD public imercst The~ edBx1t of 111COgnizing a vesmct rJgbl ii 
1D llliDetion tJm cnation of Ii new DmlCCIDfomdng 111e. ~ ~ dctcloPmmt'whklh 
does not eo1rfi1m' iD newly adopted laws U. by definition, jnjmjcaJ 1D the pub& iar&:Cllt 
erDbodied iD 1holo Jawt. If. Wllld riabt is fDo eaaily gtlldrd, 1Jie public :hdliast fa 
subwltod. • (123 WD.2d at 873-74.) . 

'Iba court Went on 1o lfll1 in GIO f.<t. Ammm cate 1bat 1he "Jmrpoae of1hc ~ 
cloctdm ii to. lllOw propett,J OWDID to~ wfdl tbait pJmmocl ptOjecta widiomtitude. 
The purPJ1C1 iaDOt to fmilfhde pes:mit cpecnhdfoo. Bxw.W pojeot dday fs 1t1Ufldical 
to 6e pdncipla ~b veatiDg if?ceduo," (Pip 19.) lbe oourthald dllt I. 
cam11.y planmr had no •rihtmty tonrift 111 apiftd pmjdt appJic«tian. end dmt hil 
8CliOm fD doq.,,... alqel nullity. 

Tbt llDID pmn1 pdnriples apply ha in tho OOD1ed of Alpine Villap'1 applbtion ID 
rad8ad an .nady-erpiral camtraotkm acbcdnle foriU Piar PoJat Omdqmininma. Tba 
Qty has DP 11-KQ ii, 1D do 1lmt. . 

I 
I· 
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! 

I 
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~~~--------------~-------~------~~ ATTACHMENT2 

to Dlllb uppUcation :6Jr whllt8ver sitC plan :mview process cummtly awilable ~tho 
Ci~'s comprehensive plan and land use !CgUlations. 

Tho court"s view of thia is that the Jami on which 1hc PiQr Point Condominium& have 
actuelly been developed is most cmain1y subject to tie BSP. On 1he other hand. the 
comtruction schedule Air additional pbas~ alib.e originally COlltrmplated project has 
es:p~: and no~ pba9es of 1bia particulllr proj• cin t)e CODBtrucCed. Jn tbat.aanae. 
it is ~ly1roeto iaythat thare is no BSP as to thcmn•imng Jmulnow~ · 
~ yJJ1age. hmcmibe:r thit iliC 7-year timD iiibhitlOD appHed to fiittiS · of the 
Pier Point Condamlnbnn ppj~ not to any oth« project 1hlt might be lpJlliod fbr in 1he 
fiJture. It would appear to bo Cmc 1hat Alpine VJllap tODJd apply 1br wludMr binding 
Bite plan review or other dewlopnimt rmew pl'OCCl8B tlllt might be ~ UDds City 
Jaw. Of counie.-n would have to startii'mn aandcbt as it were. m 1bat reptd. n.t m amt 
of itlelfwould not appear to viohim any.offhotigbts ofihe Pier PointOmdomiaiam 
ow.nm, a 1bcf would have tao.rlsbt to pm:dclpam in., review poccas jmrridBd mr 
undm'City or Sim law~~ procea wouJdlaave fD 1llm ks oaane. 

. . . 

·'llae Jaus CODJJDenlB m di~ bl1t since Gae inDrs wen mised, Ciao comthu addreaiecl 1hem. . . 
. . . . 

The court will catmilda.111order~with'tho1ie&oiug. 

'Vay tmly JWIB. . . 

a4. ·IC~ 
AJmR. Blncock 
Judp . 

c.opy: File . 
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City of Oak Harbor 
Planning Commission Report 

FROM: Ethan Spoo, Senior Planner 

PURPOSE 

Date: December 28, 20 I 0 
Subject: Binding Site Plan Code 

/\.mcndmcnts 

ATTACHMENT3 

This report discusses proposed code amendments to Chapter 21.80 ("Binding Site Plans") of the 
Oak Harbor Municipal Code (OHMC). The amendments will establish a process for altering 
previously approved Binding Site Plans (BSPs). 

AUTHORITY 
RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of 
land by use of a binding site plan. The ordinance shall provide for the alteration or vacation of 
binding site plans. 

BACKGROUND 
State Jaw provides for the binding site plan process as an alternative means of subdividing 
property. This method is typically used in commercial shopping centers, industrial parks and 
residential condominiums where individual ownership of specific buildings or spaces is desired 
and where common ownership of other facilities is appropriate (e.g. driveways. parking spaces, 
landscaping, and stonnwater facilities). 

The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). This 
chapter includes a section addressing under what circumstances proposed modifications to 
binding site plans may be considered. In the past, this section has been cited when considering 
applications to alter approved binding site plans. A recent review of this existing language found 
that it does not specifically or adequately address alterations. Staff notes this review was the 
result of a pending application seeking to alter a previously approved binding site plan. 

DISCUSSION 
Binding site plan applications are made by a developer/property owner and then individual lots 
created by the binding site plan are usually sold or leased to other, and often multiple, property 
owners. If property owners later want to make changes to their property or redevelop their 
properties, they must do so in conformance with the previously approved binding site plan or 
seek to alter that plan. The City presently does not have a clear application process for binding 
site plan alterations. This lack of process can place a significant burden on a single property 
owner within the binding site plan who decides to upgrade, change, or redevelop their property. 
This in tum can limit economic development opportunities in the form of commercial and 
residential development. 

The proposed municipal code amendment would establish a procedure for the acceptance and 
processing of a request to alter an approved binding site plan. When considering requests to alter 
a previously approved binding site plan, the question of property ownership and who has the 
December 28, 2012 Binding Site Plan Code Amendments 
Page 1 of2 
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ATIACHMENT3 

ability to request the proposed amendment is central to the acceptance and processing of the 
application. The existing code is silent on this topic. 

The qucslion of who must sign the application is clearly addressed in the proposed code. The 
proposed code draws from language found in RCW 58.17.215 that pertains to subdivision 
altcrnlions, which requires that the application for the alteration of a subdivision contain the 
signatures of the majority of those persons having an ownership interest in the Jots proposed to 
be altered. The draft prepared for Planning Commission discussion proposes a similar signature 
requirement for the alteration of a binding site plan. Another approach would be to require 
signatures from all persons having an ownership interest in the lots proposed to be altered. This 
approach would parallel State law regulating residential condominiums (RCW 64.34). Finally, if 
a binding site plan alteration is proposed on one lot, but the alterations to that one lot will affect 
areas which are owned in common, such as access drives. stormwater ponds, or commonly 
owned landscaping, then the signatures of all parties who have property affected by the proposed 
alteration are required. 

SUMMARY 
For the above reasons, staff proposes that a binding site plan alteration process be established. 
Staff prepared a draft ordinance for Planning Commission and public review intended to serve as 
a discussion tool for establishing this process. Staff plans to present additional concepts to 
Commission during the public hearing. 

RECOMMENDATION 
Staff recommends that Planning Commission open the public hearing on the proposed code 
amendments to Chapter 21.80 OHMC "Binding Site Plans", accept public testimony and 
continue the item to January 25, 2011. 

ATTACHMENTS 

• Attachment A- Draft Ordinance amending Chapter 21.80 of the OHMC to establish a 
process for altering previously approved binding site plans. 

December 28. 2012 Binding Site Plan Code Amendments 
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ORDINANCE NO. 

AN ORDINANCE AMENDING OAK I IARBOR MUNICIPAL CODE CHAPTER 21.80, 
ENTITLED "BINDING SITE PLANS,, ESTABLISI IINO A PROCEDURE FOR ALTERING 
PREVIOUSLY APPROVED BINDING SITE PLANS. 

WHEREAS, RCW 58.17.035 grants jurisdiclions an alternative method lbr land division known 
as "binding site plans" and; 

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for 
alteration or vacation of binding site plan documents; 

WHEREAS, the City's existing Municipal Code has an inadequate alteration process for 
approved binding site plans and; 

WHEREAS. there are number of undeveloped Jots within City boundaries which are subject to 
previously approved binding site plans and can no longer develop in compliance with those 
binding site plan approvals due to the current economic situation and; 

WHEREAS, Comprehensive Plan land use policies 1 l(a) and 14(g) encourage infill 
development, especially commercial, which is compatible with surrounding land uses. and; 

WHEREAS, a SEPA environmental checklist was submitted for the proposed code changes and 
noticed in the Whidbey News Times on December 4, 20 I 0 with a notice of application period 
ending on December 22, 2010. 

WHEREAS> the City issued a SEPA Determination ofNonsignificance for the proposed code 
amendments on December 22, 2010 after a 15-day public comment period, as required by WAC 
Chapter 197-11 and; 

WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Department of 
Commerce on December 10, 2010 and received no substantive comments from the Department; 
and; 

WHEREAS, after due and proper notice, public hearings were conducted by the Planning 
Commission on December 28, 2010 and January 25, 2011 and public meetings were held by the 
City Council on and _ __ _ 

THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows: 

Section One. Oak Harbor Municipal Code Chapter 21.80 entitled "Binding Site Plans" last 
amended by§ 10 of Ordinance 1568 is hereby repealed in its entirety. 

Section Two. Chapter 21.80 of the Oak Harbor Municipal Code is hereby amended to read as 
follows: 

Binding Site Plan Code Amendment 
Ordinance 
\\Cityl \p/anning\PlanCom\PCJ 0\12-28-1 O\BSP amendment ord-12-16-20 I 0 rev rsp.doc 
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Chapter 21.80 
BINDING SITE PLANS 

Title. 
Binding site plans allowed. 
Division of property. 
Condominium binding site plan. 
Effect. 
Application. 
Procedure upon application. 
Requirements for a binding site plan map. 
Certifications required. 
Title report. 
Survey required. 
Approval procedure. 
Recording requirements. 
Development requirements. 
Standards for review of commercial binding site plan. 

ATIACHMENT3 

Sections: 
21 .80.005 
21.80.010 
21 .80.020 
21 .80.025 
21.80.030 
21.80.040 
21.80.050 
21.80.060 
21 .80.070 
21.80.080 
21.80.090 
21.80.100 
21 .80.110 
21.80.120 
21.80.130 
21.80.140 Standards for binding site plans for condominium developments regulated 

by Chapter 64.32 RCW. 
21.80.150 
21 .80.160 
21.80.170 
21.80.180 
21.80.200 
21.80.210 
21.80.300 
21.80.400 
21 .80.005 

Performance guarantee requirements. 
Warranty requirements for acceptance of final improvements. 
Survey required. 
Dedication -Warranty deed. 
Modification of binding site plan requirements .• 
Alteration of an approved IJindjog site nlan. 
Appeals to the hearing examiner. 
Enforcement. 
Title. 

21.80.005 Title 
This chapter shall be entitled "Binding Site Plans." 

21.80.010 Binding site plans allowed. 
It is provided that, as an alternative to subdivision or short subdivision requirements under this 
title, divisions of land may be completed by binding site plans for classes of property specified in 
OHMC 21.80.020(1) through (4). 

21.80.020 Division of property. 
Division of property by binding site plans may only be used for the following: 
(I) Divisions of land into lots classified for industrial or commercial use; 
(2) A division for the purpose of lease when no residential structure other than mobile homes 

or travel trailers are pennitted to be placed upon the land so long as the site plan complies 
with all applicable mobile home park regulations and the zoning code; 

(3) A division made for the purpose of alteration by adjusting boundary lines, between 
platted or unplatted lots or both. which does not create any additional lot~ tract, parcel, 

Binding Site Plan Code Amendment 
Ordinance 
\\City J \p lanning\PlanCom\PC 10\ 12-28· l O\BSP amendment ord-12-16-20 I 0 rev rsp.doc 
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site, or division nor create any lot which contains insullicicnl area and dimension to meet 
minimum requirements for width and mca ror a building site; and 

(4) A division of land su~jcct to Chapter 64.32 RCW as now in cncct or hcreafier amended 
so long as the site plan complies with the sttmdards for condominium division under 
OHMC 21.80.140. 

21.80.025 Condominium binding site plan. 
Divisions of land into lots or tracts if: 
(1) A binding site plan may be used to divide property without proceeding through division 

by subdivision or short subdivision when the land or a portion of it is subjecl to either 
Chapter 64.32 or 64.34 RCW when the following conditions are met: 
{a) The improvements constructed or to be constructed thereon are required by the 

provisions of the binding site plan to be included in one or more condominiums or 
owned by an association or other legal entity in which the owners of units therein 
or their owners' associations have a membership or other legal or beneficial 
interest; 

{b) The city has approved a binding site plan for all such land; 
{c) Such approved binding site plan is recorded in the county or counties in which 

such land is located; and 
(d) The binding site plan contains thereon the following statement: 

All development and use of the land described herein shall be in accordance with 
this binding site plan, as it may be amended with the approval of the city, town, or 
county having jurisdiction over the development of such land, and in accordance 
with such other governmental permits, approvals, regulations, requirements, and 
restrictions that may be imposed upon such land and the development and use 
thereof. Upon completion, the improvements on the land shall be included in one 
or more condominiums or owned by an association or other legal entity in which 
the owners of uni ts therein or their owners' associations have a membership or 
other legal or beneficial interest. This binding site plan shall be binding upon all 
now or hereafter having any interest in the land described herein. 

(2) The binding site plan may, but need nott depict or describe the boundaries of the lots or 
tracts resulting from subjecting a portion of the land to either Chapter 64.32 or 64.34 
RCW. 

(3) The binding site plan for condominiums shall be deemed approved if: 
(a) Done in connection with the final approval of a subdivision plan or planned unit 

development with respect to aJJ of such lands: 
(b) Done in connection with the issuance of a building permit or final certificate of 

occupancy. 

21.80.030 Effect. 
Upon approval and recording of a binding site plan, any and all sale or leases of Jots within the 
property covered by the site plan shall be in accordance with the binding site plan. Such Jot lines 
as are shown on the binding site plan shall be Jot lines for setback purposes under the zoning 
code in effect at the time the issue of setbacks is to be detennined. 

Binding Site Plan Code Amendment 
Ordinance 
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21.80.040 Application. 
An applicalionJgr a binding site plan shall be submitted on a form prescrib£dJ,~ . .11J.M Dir_cctor 
nn.d_shull inclmlc_n.llqthcr rcm1i.rwlcnts_J1s...£pccUied in this cha11ter. 

An applicant for site plan approval under Chapter 19.48 OHMC may at the time of application 
for site plan review also request that the site plan be processed as a binding site plan to allow the 
division of property into separate tracts, lots or parcels. 

21.80.050 Procedure upon application. 
At the swnc time or after obtaining site plan approval, the applicant shall submit a preliminary 
binding site map meeting the requirements of this chapter and the standards for development as 
set out in Chapter 21.40 OHMC. 

21.80.060 Requirements for a binding site plan map. 
The applicant shall submit two exact duplicate binding site plan maps meeting the following 
requirements. The final binding site plan shall be drawn on mylar drafting film having 
dimensions of24 inches by 36 inches and must include the following: 
( 1) The name of the binding site plan; 
(2) Legal description of the entire parcel; 
(3) The date, scale and north arrow; 
(4) Boundary lines, right-of-way for streets, easements and property lines oflots and other 

sites with accurate bearings. dimensions or angles and arcs. and of all curve data; 
(5) Names and right-of-way widths of all streets within the parcel and immediately adjacent 

to the parcel. Street names shall be consistent with the names of existing adjacent streets; 
(6) Number of each lot and each block; 
(7) Reference to covenants, joint use, access easements, or other agreements either to be filed 

separately or on the binding site plan must be referenced on the binding site plan; 
(8) Zoning setback lines and building envelope sites where applicable; 
(9) Location, dimensions and purpose of any easements, noting if the easements are private 

or public; 
(10) Location and description of monuments and all lot comers set and found; 
(11) Datum elevations and primary control points approved by the engineering department. 

Descriptions and ties to all control points shall be shown with dimensions. angles, and 
bearings; 

(12) A dedicatory statement acknowledging public and private dedications and grants; 
(13) Parking areas, genera] circulation, and landscaping area where applicable; 
(14) Proposed use and location of building with dimensions where applicable; 
(15) Loading areas where applicable; 
(t 6) Utilities; and 
(17) Other restriction and requirements as deemed necessary by the city. 

21.80.070 Certifications required. 
(I) A certificate is required giving a full and correct description of all lands divided as they 

appear on the binding site plan, including a statement that the division has been made 
with the free consent and in accordance with the desires of the owners. If the binding site 

Binding Site Plan Code Amendment 
Ordinance 
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plan is subject to a dedication, the ccrli ricale or a separate written instrument shall also 
contain the dedication of all streets and other areas lo the public, to an individual or 
individuals, religious society or societies or to any corporalion, public or private as 
shown on lhe binding site plan and a waiver of all claims for damages against any 
governmental authority which may be occasioned to the adjacent land by the established 
construction, drainage and maintenance of the road. The ccrtilicutc or instrument of 
dedication shall be signed and acknowledged before a nolary public by all parties having 
any ownership interest in the land divided and recorded as part of the final binding site 
plan. 

(2) A certification by a licensed surveyor is required, licensed in the state, that the binding 
site plan survey is accurate and confonns to the provisions of these regulations and state 
Jaw. 

21.80.080 Title report. 
All binding site plans shall be accompanied by a title company certification (current within 30 
days from filing of the binding site plan) confirming that the title of the lands as described and 
shown on the binding site plan are in the name of the owner(s) signing the binding site plan. 

21.80.090 Survey required. 
A survey must be perfonned for every binding site plan by or under the supervision of a state of 
Washington registered land surveyor. 

21.80.100 Approval procedure. 
(1) Binding site plan approval shall be a Type II review process. 
(2) As part of or after site plan review as provided under OHMC Title 19, applicants for final 

binding site plan approval shall file the required documents meeting all the requirements 
of this chapter with the development services department. 

(3) The director shall review the final binding site plan and circulate it to other city 
departments to determine whether the requirements of this chapter and preliminary 
approval have been met. 

(4) If the director and city engineer determine that the requirements are met, they shall 
approve and sign the binding site plan. 

(5) If either the director or the city engineer detennine that the requirements have not been 
met, the final binding site plan shall be returned to the applicant for modification, 
correction, or other action as may be required for approval. 

(6) If the conditions have been met, the director and city engineer shall inscribe and execute 
their written approval on the face of the binding site plan. 

21.80.J 10 Recording requirements. 
(I) When the city finds that the binding site plan proposed for final approval meets all the 

conditions of final approval, then the applicant shall take both original mylar binding site 
plan maps to the Island County auditor. One of the originals of said binding site plan 
shall be recorded with the Island County auditor. The other will be stamped by the 
auditor and forthwith returned to Oak Harbor. In addition, the applicant will furnish the 
city with one paper copy of the mylar recorded by the auditor. In addition, one paper 
copy shall be furnished by the applicant to the Island County assessor. 
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(2) The applicant must provide the city with proof of proper filing and recording before the 
binding site plan becomes valid. This proof shall include a certification by the applicant 
and the surveyor ccrtitying that the binding site plan has not been altered between the 
time it was approved for recordation and the time of actual recordation by the Island 
County auditor. 

21.80.120 Development requirements. 
All development must be in conformance with the recorded binding site plan. 

21.80.130 Standards for review of commercial binding site plan. 
The following standards shall apply to commercial binding site plans: 
(I) Division lines between lots in commercial binding site plans shall be considered lot lines 

under Oak Harbor zoning code. 
(2) Each such tract or lot created by such binding site plan shall have one designated front lot 

line and one rear lot line including those which have no street frontage. 
(3) All tracts~ parcels and lots created by a binding site plan shall be burdened by an 

approved maintenance agreement maintaining access to the various lots, tracts and 
parcels and for the cost of maintaining landscaping and other common areas. 

(4) When any lot. tract or parcel is created without 30 feet of street frontage, easements shalJ 
be given to the city allowing access for police, fire. public and private utilities along the 
access roads to each tract, lot or parcel. 

(5) If the city elects. the city shall be granted a power to maintain the access easements and 
file liens on the property for collection of the costs incurred in maintaining such way. The 
power to maintain such access ways shall impose no duty on the city to maintain the 
access way. 

(6) The binding site plan shaJI contain a provision that the owner's failure to keep the fire 
access lanes open and maintained may subject the property to being abated as a nuisance 
and the city may terminate occupancy of such properties until the access easement ways 
are adequately maintained. 

(7) Freestanding signage may be off of the tract, parcel or lot where the business is located as 
long as sign requirements are met within the area encompassed by the binding site plan. 

(8) Sufficient parking for each use must be located on the lot where the use is located or joint 
parking agreements must be recorded by the owners for the area of the binding site plan. 
Prior to building pennit approval, parking agreements will be reviewed by the director. 

(9) Landscaping requirements will be met for each phase of the binding site plan. 
Landscaping requirements may be met for an area of one or more lots as long as a joint 
maintenance agreement is recorded or included in declaration of covenants 

21.80.140 Standards for binding site plans for condominium developments regulated 
by Chapter 64.32 RCW. 
Development standards for condominiums including residential units or structures shall meet 
either the standards set out in subsection (I) or (2) of this section: 
(I) All lots and development shall meet the minimum requirements of this title as now in 

effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback 
purposes under the zoning code. 

(2) Condominiums may be developed in phases where ownership of the property is unitary 
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but all structures may not be complctecJ at the same lime or differing lenders finance 
separate structures or areas of the property. The following conditions shall apply to 
phased condominiums: 
(a) All areas not within the building envelope nrc subject lo joint use and are 

burdened by a joint obligation to maintain any and all access ways. The city shall 
have no obligation to maintain such access ways. 

(b) The city of Oak Harbor shall have an easement for access along and over access 
ways and parking areas to allow police, building, fire and utility department 
personnel to inspect and observe such property, build ings and activities on the 
property as well as for providing emergency and Jaw enforcement services and 
easements for utilities over and under such access ways. 

(c) Reciprocal easements for parking shall be provided to all tenants and owners. 
(d) The developer has submitted a binding schedule for completion of all phases. 
(e) Phase lines must be treated as lot lines for setback purposes under the zoning code 

unless the property owner will place a covenant on the binding site plan that the 
setback area for built phases, contained in all unbuilt phases, shall become 
common areas and owned by the owners of existing units in the built portions of 
the condominium upon the expiration of the completion schedule described in 
subsection (2) of this section. 

(f) All public improvements are guaranteed by bond or other security satisfactory to 
the city engineer or his designee. 

(g) All built phases in a condominium binding site plan shall have joint and several 
obligation to maintain landscaping through covenants or easements or both to 
assure that the responsibility is shared among the various owners. 

21.80.150 Performance guarantee requirements. 
(1) In lieu of completing the required public improvements prior to approval of the binding 

site plan, the applicant may request final approval, subject to the approval of a suitable 
guarantee. The guarantee must be in a form acceptable to the city and in an amount 
commensurate with improvements to be completed. The amount of the guarantee is 
established at I 00 percent of the cost of the city having to construct the improvements 
plus 20 percent for contingency. The guarantee amount will require yearly review by the 
city and the applicant will be required to revise the guarantee amount to reflect current 
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee 
to the city. Also, the guarantee will be restricted as far as the amount of permissible time 
in which the improvements must be completed. If not a regular surety bond from an 
acceptable state approved surety, the guarantee must be in a form acceptable to the city 
attorney. 

(2) Guarantee funds will not be released by the city unless approval has been received from 
all applicable departments that are responsible for acceptance and/or maintenance of such 
improvements. Partial releases will not be allowed. 

(3) All improvements begun by the applicant must be completed. Once the applicant has 
begun making improvements, the applicant shall not be eligible for submitting a 
guarantee to the city to cover the incomplete improvements. 
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(4) Public improvements must be in place at time or certificate of occupancy or acceptable 
assurances for completion with a temporary certificate of occupancy. 

21.80.160 Warranty requirements for acceptance of final improvements. 
At the time of final acceptance of the improvements, the applicant shall provide to the city a one­
year warranty guarantee at I 0 percent of the established Jina I cost of the public and/or off-site 
improvements which must be acceptable to the city. 

21.80.170 Survey required. 
(l) 'fbe survey required musl be conducted by or under the supervision of a Washington 

State registered land surveyor. The surveyor shall certify on the binding site plan that it is 
a true and correct representation of the lands actually surveyed and the survey was done 
in accordance with city and state law. 

(2) In all binding site plans, lot comer survey pins must be set before final approval can be 
granted. 

(3) In all binding site plans, perimeter monuments must be set before final approval can be 
granted. 

(4) In all binding site plans, control monuments must be set before final acceptance of public 
improvements. Perfonnance guarantees must include the installation of all control 
monuments. Control monuments must be installed per city design and construction 
standards. 

(5) In all binding site plans. where final approval is to be granted by the acceptance of a 
performance guarantee, lot comer and perimeter monuments must be set. The 
performance guarantee must include the resetting of any monument that has been Jost 
during construction of public improvements 

21.80.180 Dedication - Warranty deed. 
Any dedication, donation or grant as shown on a binding site plan shall be considered a statutory 
warranty deed to the grantee for the use intended 

21.80.200 Modification of binding site plan requirements. 
(1) Any applicant can request and make application to the city requesting a modification of 

up to five percent from a requirement o( OHMC 21.8Q.13Q er 2 l .8Q. l 4Q er OHMC Title 
19. so long as the maximum densitv ajlowed in the zone is not exceeded . .,. 

(2) Such request for modification shall be considered by the director as an administrative 
decision. 

(3) The modification shall not be granted by the director until the following facts have been 
established: 

(a) There are exceptional circumstances of conditions such as: locations of existing 
structures, Jot configuration, topographic or unique physical features that apply to 
the subject property which prohibit the applicant from meeting the standards of 
this chapter; 

(b) The authorization of the modification or variation will not be detrimental to the 
public welfare or injurious to property in the vicinity or zone in which the 
property is located; 
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(c) A hardship would be incurred by the applicant if he/she complied with the strict 
application oflhe regulations; 

(d) Landscaping requirements arc not thereby reduced. 

21.80.210 Alteration of an approved binding site plan. 
Alterations to ~mJmpro~in9ing site plan maxJ1c s;o1.1sidcrc~11.Picct to the pr~isions of this 
section. 
(}) Submittal requirements. 

(a) Aoplication form. Ao applicatjon shall be submjtted on a form prescribed by the 
Director. 

(bl Authority to submit alteration application. The alteration apolication shall contain 
the signatures ofa majority of property owners of lots prooosed to be altered. 
Signatures of owners oflots wjthin an approved binding site plan which are not 
proposed to be altered are not required on the alteration application fonn. 

(c) Commonly-owned property. If alterations are proposed which affect commonly­
owned propertv such as tracts, easements, or rights-of..way previously approved 
under the bjndjng site plan process, then the alteration applicatjop form shall 
contain the signatures of all propertv owners whjch have an interest in said 
propertv. 

(d) If the binding site nlan is subject to restrictive covenants wbich were filed at the 
time of the approval of the bindjng site plan. apd the application for alteration 
would result in the violation of the covenant, the aoolication shall contain an 
agreement signed by all parties subject to the coyenants providing that the parties 
agree to teoninate or alter the releyant covenants to accomplish the pumose of the 
alteration oftbe binding site plap or portion thereof 

(e) The alteration application for a binding site plao shall contain all materials 
required of bjnding site plan applications as specified in this chapter unless 
otherwise waived by the Director. 

(2) Reyiew process. 
(a) Applications for alteration of a binding site plap shall be processed under a 

Review Process II accorrling to Chapter 18.20 OHMC. 

21.80.300 Appeals to the hearing examiner. 
(1) An appeal of the decision relating to the binding site plan shall be made to the hearing 

examiner. 
(2) The written appeal shall include a detailed explanation stating the reason for the appeal. 

The decision of the hearing examiner shall be the final action. 

21.80.400 Enforcement. 
The auditor shall refuse to accept for recording any binding site plan which does not bear the 
verification of approval as defined by this chapter. The city attorney is authorized to prosecute 
violation of this chapter and to commence actions to restrain and enjoin a violation of this 
chapter and compel compliance with the provisions of this chapter. The costs of such action shall 
be taxed against the violator. 
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Section Three. Severability. If any provision of this Ordinance or its application to any person 
or circumstance is held invalid, the remainder of the Ordinance or the application of the 
provision Lo other persons or circumstances is not affected. 

Section Four. Effective Date. This Ordinance shall be in full force (5) five days following 
pub I ication. 

PASSED by the City Council this 18111 day of January, 2011. 

( ) APPROVED by its Mayor this __ day of _____ _, 2011. 
( ) Vetoed 

Attest: 

City Clerk 

Approved as to Form: 

City Attorney 

Binding Site Plan Code Amendment 
Ordinance 

THE CITY OF OAK HARBOR 

Mayor 
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PLANNING COMMISSION 
REGULAR MEETING 
CITY HALL - COUNCIL CHAMBERS 
December 28, 2010 

ATTACHMENT3 

ROLL CALL: Present: Bruce Neil, Kristi Jensen, Keith Fakkema, Greg Wasinger, Gerry 
Oliver and Jeff Wallin . 

Staff Present: Development Services Director, Steve Powers; Senior 
Planners, Cac Karnak and Ethan Spoo; and Associate Planner; Melissa 
Sartorius 

Chairman Neil called the meeting to order at 7:30 p.m. 

MINUTES: MR. FAKKEMA MOVED, MR. OLIVER SECONDED, MOTION CARRIED 
TO APPROVE THE OCTOBER 26, 2010 MINUTES AS PRESENTED. 

PUBLIC COMMENT 
No comments. 

ADULT ENTERTAINMENT INTERIM ORDINANCE - Public Hearing 
The Planning Commission conducted a public hearing to consider finalizing the Interim Adult 
Entertainment Ordinance. Mr. Neil noted that the Public Hearing was opened on July 27th. 

Mr. Powers reminded the Commission that in previous briefings staff provided information on 
the legal framework that regulates adult used. several studies on the effects of adult uses in 
communities and analysis regarding the location of such uses in Oak Harbor. Mr. Powers noted 
that this material was not recreated in the Planning Commission's December agenda packet but 
that he had three copies available if needed. Mr. Powers stated that staff is recommending that 
the Planning Commission make a recommendation to the Council to adopt the interim ordinance 
as the final ordinance based on the following: 

• Adult Oriented Businesses are entitled to some protection under the State and Federal 
constitution. 

• The courts have upheld regulations that are tailored to regulate the secondary effects 
(crime, property values, blight} of such businesses. 

• Regulations cannot completely eliminate these uses from a municipality. 
• The dispersed approach and concentrated approach have both been held to be 

constitutionally permissible as legitimate "time, place. and manner" of protected speech. 
• The dispersed approach is not suitable for Oak Harbor since it eliminates almost all 

properties. 
• Concentrated approach may be the best method for Oak Harbor to regulate adult 

entertainment facilities. 
• There is more industrial land available for development than commercial lands. 
• Properties identified in the interim over1ay district, referred to as subject properties, fall 

outside the buffers of sensitive areas. 
• Subject properties are located in a developing area and can be served by all utilities. 
• Area of subject properties is more than all available community commercial lands. 
• Since there have been no applications for the development of adult entertainment facilities 

in Oak Harbor and Island County the land identified in the interim ordinance will provide and 
ample supply of properties and will be augmented by properties identified by the county in 
and around the same area. 
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Mr. Powers recommended that Planning Commission open the public hearing again, take any 
additional public testimony, then close the public hearing and have Commission deliberation 
and make a recommendation to the Council. 

Commission Discussion 
Ms. Jensen asked about the sentence on page 21 of the packet titled 19.52.060 Non­
conforming uses. She asked what is meant by, "an adult entertainment facility which receives 
non-conforming status by virtue of an order from a court of competent jurisdiction ... " Mr. 
Powers explained that it meant that if someone claimed that they had a non-conforming status 
and the City said that they did not and the issue was taken to court that has jurisdiction to make 
that decision and the court decided that they in fact were non-conforming, that then would 
suffice for the meeting of the standards being a non-conforming use. Ms. Jensen also asked 
about 19.52.060 (2). Mr. Powers explained that there is an amortization period for a non­
conforming use and that it will not continue forever. 

Chairman Neil opened the public hearing. No comments were forthcoming and the public 
hearing was closed. 

Mr. Oliver asked if there was anyone that had come forward stating that they would like move 
forward in opening an adult entertainment facility. Mr. Powers stated that there were none and 
that since the time that the City Council adopted the interim ordinance there have been one or 
two additional inquiries but there have been no applications fried yet. 

ACTION: MR. FAKKEM MOVED, MR. WALLIN SECONDED, MOTION CARRIED TO 
RECOMMEND THAT THE CITY COUNCIL APPROVE ADOPTING THE 
INTERIM ADULT ENTERTAINMENT FACILITIES OVERLAY ZONE 
ORDINANCE AS THE FINAL ORDINACE. 

PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE 
PLANS - Public Hearing 
Chairman Neil opened the public hearing. 

Mr. Spoo presented the binding site plan code amendments. Mr. Spoo indicated that the 
amendments would establish a process for altering binding site plans and specify who can 
submit an alteration for a binding site plan. 

Mr. Spoo explained that a binding site plan is a type of land division. There are three types of 
land divisions that the State allows City's to regulate. Those are subdivisions, short 
subdivisions and binding site plans. Binding site plans are primarily for commercial and 
industrial properties but can be used for residential condominiums. 

Mr. Spoo stated that State law RCW 58.17.035 requires a binding site plan alteration and 
vacation process. If a City chooses to adopt binding site plans as an alternative land division 
process then we are required to have an alteration and vacation process. The City's existing 
code is incomplete in that aspect, as it does not have an alteration process. 

Mr. Spoo explained that the central issue in the draft Binding site plan code presented is who 
may submit an alteration application to a binding site plan. Page 35 of the agenda packet 
shows a new section of the Binding site plan code called "Alteration of an approved binding site 
plan." The proposed new section states that it is the majority of owners whose lots are 
proposed to be altered. After further consideration, staff believes that it is better if all owners 
whose lots are proposed to be altered within a binding site plan should sign the alteration 
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application rather than just a majority unless you have a situation where there is commonly 
owned properties; then all owners within the binding site plan would have to sign the binding site 
plan application. 

The draft ordinance also addresses the submittal process and review process. Alterations are a 
Review Process Type 2 which means that staff reviews the application and make a decision 
which is appealable to the Hearing Examiner. 

Mr. Spoo concluded by recommending that the Planning Commission open the public hearing, 
take public comment and then continue the hearing until next month. 

Mr. Powers added the there was a public comment letter that was submitted and distributed to 
the Planning Commission (Attachment 1). 

Mr. Spoo stated that the letter was submitted by Alice Smith and her opinion was that she 
doesn't think that alterations to binding site plans should be allowed unless all property owners 
within the binding site plan sign onto the alterations. 

Commission Discussion 
Commissioners asked the following questions: 

Doesn't Alice Smith's letter say the same thing that Mr. Spoo just explained? Mr. Spoo said no, 
that actually what he said was that all property owners who are proposing to alter their lots 
would have to sign e.g. if you have 1 0 lots and someone proposed to alter three of those lots, all 
three of those property owners would have to sign the application because they own the lots 
that are proposed to be altered. What Ms. Smith is saying is that all 10 property owners would 
have to sign the alteration application even though the alterations would only directly affect 3 
lots. 

What has happened that brought this to staff's attention? Mr. Spoo said that an application was 
submitted to alter an existing binding site plan for some residential condominiums and that 
application was what brought to staffs attention that our code doesn't have an alteration 
process. 

Chairman Neil opened the public hearing for public comment. 

Sue Karahalios (1085 SE Regatta Dr., B-101) expressed concern that the City was changing 
the binding site plan rules midstream while the Pier Point Condominiums are in litigation with the 
applicant. She suggested that the Pier Point Condominiums should be "grandfathered". She 
noted that applicant has come before City staff twice and has been turned down and this 
appears to be a backdoor means to get what they want. Ms. Karahalios asked the Commission 
to think about themselves being in a situation where they had bought a condominium they 
believed had common area on the full plat, and because they didn't have enough money to 
keep going through litigation they get rolled over and then to have the rules changed again. Ms. 
Karahalois stated that is a very difficult thing to live with. She asked the Commission not to be a 
part of that. 

Bob Severns (1085 SE Regatta Dr., C201) spoke as a resident of Pier Point Condominiums. 
Mr. Severns stated that he believed that the code change before the Commission comes from 
one particular binding site plan which is the Pier Point Condominium Binding site plan. Mr. 
Severns believed that the modification language in the current binding site plan ordinance has 
been fine up until now. Mr. Severns believed that the existing applicant has moved this process 
along so that the code change went into affect just before the Hearing Examiner hears yet 
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another appeal of the Pier Point Condominium Binding site plan. Mr. Severns also shared 
details about the legal process they had been through with the applicant regarding the Pier 
Point Condominium Binding site plan. Mr. Severns stated that the issue is who participates 
when you are altering an existing binding site plan and in Pier Point's case, it is an existing 
binding site plan with an expired construction schedule on the binding site plan. Mr. Severns 
stated that his point is that the language that has been proposed should not go forward unless it 
states that all owners and anyone with an interest in the property signs onto the alteration 
application. Mr. Severns recommendation was if this code change goes forward the Pier Point 
Condominium Binding site plan should be exempt. 

Commissioners questioned Mr. Severns about the details of the Pier Point Condominium 
binding site plan and amendments, legal descriptions, easements, and common areas. 

Mr. Powers reminded the Planning Commission that they were not being asked to be involved in 
making a decision on the pending application that Mr. Severns and Ms. Karahalois has spoken 
about. The Commission's roll will be to make recommendations about the language which 
should be in the code. Mr. Powers agreed that while it is helpful to hear a real life example as 
sort of a backdrop, the application that Mr. Severns is referring to is before the Hearing 
Examiner and it will be his responsibility to make a decision on the specifics. 

Mr. Severns noted that he asked Mr. Powers how the proposed code language affects the Pier 
Point Condominiums ownership and that Mr. Powers stated that the City is not able to answer 
that. Mr. Severns stated that although he thinks he understands that answer but until the City 
can tell the eight residential owners what affect that potentially has on them he urged the 
Planning Commission not to move forward. 

Alice Smith (1085 SE Regatta Dr., A-101) stated that all the property owners will be affected if 
the binding site plan is changed. Ms. Smith explained that prior to her purchase she read all the 
documents and saw that binding site plan had been expired so she bought it knowing that that 
property was not going to be built on. She didn't think it was right for the City to make it possible 
for what she signed as a legal document to change. She also suggested the •grandfathering" 
option. 

Commission Discussion 
Commissioners asked if the Hearing Examiner could rule something different for a particular 
situation and which would take precedence. Mr. Powers stated that neither would take 
precedence. 

Mr. Powers went on to say that he appreciated the comments from citizens of the Pier Point 
Condominium have offered. He also said that staff apologizes if staffs first draft of the code 
amendment has created any undue anxiety. Mr. Powers stated that staff is attempting to put in 
place a process that the City code needs. He emphasized that this was a first draft and staff is 
already contemplating additional changes to the language as we move forward. 

Mr. Powers went back to the question about which decision would take precedence. Mr. 
Powers stated that one is a decision on a pending application which City staff has already made 
a decision on: which is that we cannot process the amendment as proposed. That decision has 
been appeal to the Hearing Examiner. That is not litigation; that is just the land use process still 
inside of the City's administrative process. The other side is a deficiency in the City code which 
was discovered at our second look at the application. Upon further review we determined that 
our code lacks the appropriate process by which we accept and process someone's request to 
change a binding site plan. Mr. Powers emphasized that the simple act of requesting does not 
mean that it is approved. He pointed to the two denials that staff has already made on the 
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application as evidence that just because you ask doesn't mean that is what is approved. 
Regardless of that; a process is need in the code. That is what has been presented this 
evening. If the City Council adopted this language it would be in place but we still have to see 
what the Hearing Examiner's decision might be. That decision could then be appealed to the 
Court, which is what happened for the previous Hearing Examiner's decision, and depending on 
that hypothetical Court action we may or may not see the application come back for an 
amendment to the binding site plan. If that was to happen at least we would have a process in 
place that would tell us who needs to sign the application and how staff processes the 
application. 

There was further discussion about whether the change in the process allows the applicant to 
do anything. Mr. Powers noted that there is no process in place today that tells us who needs to 
sign and that is the issue we have been dealing since the very beginning. Mr. Powers also 
cautioned against resting the entire conversation on the Pier Point example because there are 
other binding site plans and other property owners that may at some point in the future wish to 
amend their binding site plan and we should have a process in place. 

Ms. Jensen stated that she would like to see language that concern a change for condominiums 
to require that anyone that owns at that time all need to sign. 

Mr. Wallin asked how the modification process that is currently in place in the code works. Mr. 
Powers explained that the existing language on page 34 of the agenda packet. Mr. Powers 
stated that modification process is not very meaningful in tenns of process. 

Ms. Jensen asked how many times there have been changes to binding site plans during the 
time Mr. Powers has been with the City. Mr. Power indicated that there have been changes to 
Oak Tree Village Binding site plan and changes to Acom Plaza and two requests for Pier Point 
Condominiums which is the only residential binding site plan. 

Mr. Powers stated that there is no outside applicant which has driven staff to propose the 
amendment. The amendment was the result of an application. The applicant has not said to 
staff that we need to write the code. This is based upon review by the City Attorney and the 
City's land use attorney that our code needs to be amended. Mr. Power noted the term 
"Takingsb used earlier; and stated that that term would be truer if there weren't at least a 
process by which someone can apply. Mr. Power also stated that "Takings" are an action of 
government which someone feels has deprived them of use of or enjoyment of their property. 
Mr. Powers stated the suggestion of "Grandfathering" will be looked at. 

Mr. Oliver asked if the City should wait until the decision was made on the Pier Point 
Condominiums since we don't know what the ramifications could be. Mr. Powers stated that 
without knowing what the Hearing Examiner might say he can't tell how the ordinance would 
work with that particular decision and that it doesn't trouble staff because one is process and the 
other is a particular in a very specific instance. They can be done independent of each other. 
Mr. Powers explained that the timing is not opportune but it is where we are in terms of staff 
being able to bring something forward. Mr. Powers also noted that the earliest the code revision 
gets to the Council is in February and the Council has ability to make the decision as to whether 
they wish to take action or whether they need additional information, or if they think the timing 
needs to be delayed for a particular reason. Mr. Powers noted that he has tried most of the 
evening to keep the code amendment separate from the pending application and he 
acknowledged that the pending application has a hearing date set for ear1y January. If that 
hearing goes forward we would anticipate that a decision could be reached by the end of 
January. Mr. Powers referred back to the question of should we wait, and noted that it is not 
litigation from the City's perspective it is just a land use decision. 
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Mr. Oliver stated that he believed all interested parties should have a say in what is changed 
and not changed. 

Rhonda Severns (1085 SE Regatta Unit C-101) stated that when she purchased her property 
in 1994 she was assured by her real estate agent that it was going to be gorgeous and to go 
and look at the Pier Point binding site plan which would show how the site was going to be 
developed. Mrs. Severns stated that the owners were told that they needed to work with Mr. 
Massey and they have tried and find that he has gone in a different direction. She stated that 
Mr. Massey said that he doesn't want his condos to look the way Pier Point looks. She was 
concerned that Mr. Massey could put a totally different look which would devalue Pier Point 
because it would look like an add-on. She was concerned about what protection there is for 
condominium owners when they buy into a project and what their rights are when the rules can 
be changed 15 years later. 

Mr. Neil commented that he felt that staff was asking the Planning Commission to just simply 
approve a process to change a binding site plan but for some reason he feels that whatever 
recommendation they make is sitting in judgment of the Pier Point situation. 

Mr. Powers stated that it was reasonable to feel that way, while he has suggested that they 
should be looked at separately, he is not so naive to say that they are linked as well. Mr. 
Powers stated that the comment about the construction schedule is one that we didn't address 
in the draft and needs to be addressed. The issue of a construction schedule is required under 
the Condominium Act and it is not something that is required under the binding site plan code. 
We may be better served as a community if binding site plans deal with those things that deal 
with binding site plans and allow the Condominium Act and to address those things that are 
intended to protect the rights of condominium owners. Part of the confusing nature of this 
particular application is that the construction schedule is on the binding site plan which probably 
isn't necessary but absolutely has to be on the condominium documents that are required. Mr. 
Powers stated that staff will come back with another draft that addresses the questions raised 
tonight. 

Ms. Jensen asked if Commissioners could e-mail further suggestion. Mr. Powers stated that it 
was appropriate to communicate with staff but not to courtesy copy fellow Commission 
members. 

ACTION: MR. FAKKEMA MOVED, MR. WASINGER SECONDED, MOTION CARRIED 
TO CONTINUE THE PUBLIC HEARING UNTIL JANUARY 2011. 

BEING NO FURTHER BUSINESS BEFORE THE PLANNING COMMISSION, THE MEETING 
WAS ADJOURNED AT 9:08 P.M. 

Planning Commission 
December 28, 2010 
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City of Oak Harbor 

865 S.E. Barrington Dr. 

Oak Harbor, WA 98277 

RE: Amendments to Chapter 21.80 OHMC Binding Site Plans 

ATIACHMENT3 

12/24/2010 

RECEIVED 

DEC 21 20RJ 
CITY OP OAK HARBOR 

Development Senfcea Depercmen1 

Let me begf n by saying I am opposed to any change In amendment process that would apply to wrrentfy 
existing site pfans. 

It may be wit hf n the prevue of government to establish a procedure to change a binding site ptans going 
forward, however It's questfonable whether there would exist the authority to enact processes that 
would have the effect of substantfally affecting existing plans, retroactively, without the unanimous 
consent of those property owners lndivfdually and speclflcally affected. 

There should be no processes enacted or consJdered which would allow or assist Jn retroactive 
changes Ignoring the reliance upon site plans existing property owners have made Jn making their 
Investments in property. 

Property currently under an existing binding site plan should either be exempt from new amendment 
revisions If adopted or subject to the unanimous assent of those property owners who have already 
made Investments based upon and reliance upon existing plans. 

The City atways has the right to grant waivers based upon site and/or specific development conditions 
that meet fully the current property owners rights as well as the Otles broader community wide 
responsJbllitles. 

Under no conditions, should the city be Involved Js assisting a slngte lndMdual or entity to profit at the 
expense of other property owners Immediately adjacent. 

Current property owners bought their existing propertv based on the binding site plan, rules and legal 
documents existing at the tfme of the purchase. To allow changes which may slgntffcantly change the 
use of their property Is not ethtcally appropriate. The government should not be abfe to reach back and 
make changes In the current regulations that wUI affect many home owners who relfed on the 
documents that were Jn place at the tJme of sale. 

What I see Is an attempt to change current Munlclpal Code to allow advantage to certaf n Individuals 
who have friends and business associates In the CJty government and on this very City Coundl. The goal 
Is to have the Planning Commission make It possible to change existing "Bf ndlng Site Plansn so an 
Individual developer can lndlvldually proflt at the expense of others who have prevlously reUed on the 
word " binding" meaning exactly that. 
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This current discussion Is being prompted by one lndlvldual so let's provide a little background In order 
to shine a little light on this less than ethical person. 

There Is currently case of Alpine vs. City of Oak Harbor In which the binding site plan Is allegedly holding 
back development of a specific property on Pioneer and Regatta. The individual bringing the suit Is 
quite simply an arrogant bully who is used to getting his own way through the use of attorneys, 
Intimidation and the use of friends and business associates currently within city government. He has 
been told by the hearfng examiner in the cases previously brought to the courts he should work things 
out with us. He Is not part of Pier Point condominiums and has no standing to act on itS behalf without 
the majority consent of current owners. This Is not hls style however. To date all communication has 
been in the form of unilateral demands, suits or •mutually benefldar' arrangements with individuals he 
feels may be helpful to him. 

He originally" bought'° development rights to an undeveloped parcel within the development In which 
the binding site had expired. Tums out the seller dfd not own those rlghts. The title was thus not clear 
on the property, so he sued the title company and they refunded the money he paid for the rights and, 
fncredlbly. he now Is trying to manlpufate the City to accomplish his goal of developlng the property 
anyway and without regard to the damage thfs would do the exfstlng development. This should not be 
allowed. This lndMdual wants to use our easements, utllltfes and property to build a non appropriate 
structure when he does not have the legal rfght to do so. 

In November af 2006 the Hearing Examiner, Michael Bobblnk, concluded and I quote "you cannot 
amend a Binding Site Plan to allow the schedule for phased condominium development to be changed 
after the deadline for completion of the development has passed. • Findings of Fact, Conclusions of Law, 
and Decision, at 1.0. 

When I purchased this property In 2001, It was dear from the documents I received at that time that the 
"Blndifll Site Plan" had expired and NO additional buHdlng could occur without my spec(/lc agreement. 
If the city makes retroactive the ability to change the blndfng site plan then owners llke me who bought 
In good faith have been betrayed by the City of Oak Harbor. Fifing suit apJnst the city and the 
developer and anyone else possibly Implicated Imposes a burden I should not have to bear. What this 
man cannot do within the court system he Is trying to do polftlcaffy. I urge you not to allow past binding 
site plans to be changed. I urge you to not partidpate In this dishonest approach to changlfll City 

code to help developers and hinder slnale property owners. 

Q&.t,. £·<, ,.__,1 1.:i/~1,/-r:, 
Alice Smith 

1085 SE Regatta Or Al01 

Oak Harbor, WA 98277 
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City of Oak Harbor 
Planning Commission Report 

FROM: Ethan Spoo, Senior Planner 

PURPOSE 

Date: 
Subject: 

January 25, 2011 
Binding Site Phm Code 
Amendments 

ATTACHMENT3 

This report continues the discussion on Binding Site Plan (BSP) code amendments that was 
initiated by staff at the December 28, 2010 Planning Commission meeting. The amendments, if 
approved, would establish a process for altering previously approved Binding Site Plans (BSPs). 
Staff will present additional concepts for the Planning Commission's consideration and comment 
and requests that the public hearing be continued to February 22, 2011. 

AUTHORITY 
RCW 58.17.035 grants cities the authority to adopt by ordinance procedures for the division of 
land by use of a binding site plan. The ordinance is required to provide for the alteration or 
vacation of BSPs. 

BACKGROUND 

Binding Site Plans 
State Jaw provides for the BSP process as an alternative means of subdividing property. This 
method is typically used in commercial shopping centers, industrial parks and residential 
condominiums where individual ownership of specific buildings or spaces is desired and where 
common ownership of other facilities is appropriate (e.g. driveways, parking spaces, 
landscaping, and stormwater facilities). 

The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). A recent 
review of this existing language found that it does not specifically or adequately address 
alterations. Staff notes this review was the result of a pending application seeking to alter a 
previously approved binding site plan. 

December 28. 2010 Planning Commission Meeting 
At the December 28, 20 I 0 Planning Commission meeting, staff presented a draft code 
amendment to Chapter 21.80 ("Binding Site Plans"). These code amendments, as then drafted, 
would have allowed an applicant to submit a BSP alteration application with the signatures of a 
majority of the property owners whose lots were proposed to be altered. Staff modeled this 
language after the state law dealing with subdivision alterations (RCW 58.17.215). Planning 
Commission took public comment on the draft code at that meeting. The public comment 
received at the December 28, 2010 Planning Commission meeting generally could be divided 
into two categories: 

• BSP alteration applications should require signatures of all property owners within 
the originally approved BSP. Several members of the public gave testimony indicating 
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that alteration applications for existing BSPs should be signed by all property owners 
within the originally approved BSP, rather than just a majority of those property owners 
whose properties are being considered for alteration as was proposed by staff. 

• Suggestion to "gl'andfather-in" already existing BSPs. Members of the public 
indicated that, if new regulations arc adopted which allow for the alteration of BSPs, that 
the new rcgulalions not apply in the same way to existing BSPs in place at the time of 
adoption of the ordinance. 

More detail on the public comments is available in the December 28, 2010 Planning Commission 
meeting minutes. 

DISCUSSION 
To respond to issues raised by members of the public and questions from Planning Commission, 
especially the issue of whose signatures should be required on a BSP alteration application, staff 
researched what the requirements are of state law and how other communities in Washington 
approach this issue. The following discussion offers some guidance as to how the city might 
approach the issue of who has the authority to submit an application for alteration of a BSP. 

With regard to BSP alterations, state Jaw in RCW 58.17.035 says: 

"Such ordinance ... shall provide for the alteration or vacation of the binding site plan. 
and may provide for the administrative approval of the binding site plan. " 

RCW 58.17 .035 also says: 

"All provisions, conditions. and requirements of the binding site plan shall be legally 
enforceable on the purchaser or any other person acquiring a lease or other ownership 
interest of any lot, or tract created pursuant to the binding site plan. " 

From the above provisions, staff infers that the drafters of the state law intended that BSPs be 
enforceable, but also amendable. State law, however, is silent as to how the alteration process 
occurs, leaving this largely to the discretion of local jurisdictions. It is worth noting that 
subdivisions are also "binding" against property, meaning that the conditions approved as part of 
the subdivision plat are recorded against the property and apply to al1 subsequent owners of that 
property. For instance, easements for drainage may be recorded as part of a subdivision plat 
against a specific lot within the subdivision. That easement applies to all subsequent owners of 
the property. Yet, that easement can be vacated or altered and state law allows this to happen 
with only a "majority of those persons having an ownership interest of the Jots, to be altered." 

The latitude granted to local jurisdictions to establish a process to alter BSPs in State Code, has 
resulted in a variety of different methods and threshold levels for altering BSPs across the state, 
as discovered by staff in researching the issue. Attachment 1 summarizes the research conducted 
by staff for 13 different jurisdictions across the state. These 13 different jurisdictions have a 
variety of different thresholds for requesting a binding site plan alteration ranging from requiring 
a majority of the signatures of only the lots to be altered to requiring all of the signatures of 
every property owner within the binding site plan. 

January 25, 2011 Binding Site Plan Code Amendments 
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With the above information in mind, staff offers the following principles for forthcr 
consideration by Planning Commission: 

ATIACHMENT3 

• Binding, but subject to change. Binding site plans maps are recorded, lega lly binding 
documents, just like subdivisions. This means that the conditions of the binding site plan 
apply to all subsequent owners of the individual properties with in the binding site plan. 
At the same time, state law requires that the Cily have a process to a lter binding site 
plans. Thus, it would seem that state law does not intend that binding site plans never be 
subject to change. 

• Consistency with approved BSP. As noted by those who testified at the December 28, 
2010 public hearing and as written in state law, all subsequent owners of property are 
obligated to be consistent with the binding site plan. While it is reasonable for property 
owners within a BSP to expect continuity and consistency with the approved BSP as 
properties are developed, this expectation must be balanced with the requirement for 
alterations. 

• BSP changes affect some or all property owners within a BSP. Staff recognizes that 
changes to one property can affect surrounding properties. 

• The City should not be in the position of settling disputes between property owners 
which are not in the public interest. Many of the items traditionally shown on binding 
site plan maps or recorded with binding site plans, such as covenants, are items which do 
not pertain to the public interest and may, therefore, put the City in the position of being 
the arbitrator between property owners. 

CONCEPTS FOR DISCUSSION 
In working towards preparation of the second draft of this code staff considered: 

• The Planning Commission's comments and questions from the December 281
h hearing, 

• Community input in the form of public testimony at that same hearing, 

• The requirements of state law, and 

• The need to balance property owner interests and expectations. 

With this in mind staff is considering the following concepts for inclusion in the second draft and 
seeks the Planning Commission 's feedback on these ideas: 

• Two-tiered process for alterations. Staff is considering a two-tiered process for 
alterations: 

o Jn the first tier would be alterations to binding site plans in existence at the time 
the subject BSP code is adopted. Alterations to these properties would require the 
signature of all property owners within the BSP. 

o Alterations to future BSPs can be requested by all of the property owners whose 
lots are proposed to be altered. Alterations to commonly owned property within 
the BSP would continue to require the signatures of all property owners. 

• Reduced requirements for what is shown on binding site plans. It is staffs 
observation that the existing BSP code requires more infonnation regarding covenants 
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and agreements than is necessary. For example, the BSP code requires that reference be 
made to "covenants ... or other agreements" on the face of the BSP map document. 
Covenants und agreements contain two types of information: (1) infotmation which is in 
lhc public interest and (2) information which is not in the public interest. Since covenants 
and agreements include both types of infonnation and are recorded with the binding site 
plan, all or the items which arc not in the public interest become part of the binding sile 
plan at recording. The city is then in the position of settling disputes for items which are 
not in the public interest, but which may nevertheless be part of the recorded binding site 
plan. Staff believes that the City should focus its efforts on monitoring those items which 
are in the public interest. Therefore staff proposes to change the code to exclude items 
which are not in the public interest from the binding site plan recorded documents. 

1t is staffs plan to seek Planning Commission and community input on the concepts presented 
above, plus any additional general comments on the proposed amendments, at the January 25, 
20 J I meeting. Once this input is received staff will prepare a second draft of the code and 
present it to the Planning Commission at a later date (tentatively set for February 22, 2011 ). 

RECOMMENDATION 
Accept public testimony and continue the public hearing to February 22, 2011. 

ATTACHMENTS 

• Attachment I - Binding Site Plan Alterations: Signatures Required by Washington 
Jurisdictions. 
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Attachment 1 • Binding Site Plan Alterations: Signature Required 
by Washington Jurisdictions 

Required Signatures 
Jurisdiction Less than All AU Relevant Clause 

"all owners of the properties directly affected" ... "no 
Auburn x adverse impact" 

''shall be processed in the same manner as an 
Bellingham x original application." 

"processed in same manner as the original specific 
Bothell x binding site plan" 

"shall contain the signatures of the majority of the 
persons having an ownership interest of lots, tract, 
parcels, site, or divisions in the subject binding site 

Cheney x plan or portion to be altered" 
"same process and requirements ... for the approval of 

Federal Way x a binding site plan 

"shall contain the signatures of the majority of those 
persons having an ownership interest of lots, tracts, 
parcels, sites, or divisions in the subject subdivision or 

Kitsap County x portion to be altered" 
"application shall contain the signatures of the 
majotity of persons having an ownership interest of 
the lots, tracts, or parcels, sites or dMsions in the 

Lacey x subject land division or portion to be altered" 

"signatures of owners of portions of a binding site plan 
which are not altered by an amendment or rescission 

New Castle x are not required on the amended binding site plan" 
"shall be accomplished by following the same 
procedure and satisfying the same laws, rules, and 
conditions as required for a new binding site plan 

Sultan x application" 
"shall be accomplished by following the same 
procedure and satisfying the same laws, rules, and 
conditions as required for a new binding site plan 

University Place x application" 
"amendments ... shall be processed pursuant to this 

Walla Walla x chapter and must be recorded." 
"shall be accomplished by the same procedure set 

Woodland x forth in this chapter for the original plan" 
"the acknowledged signatures of all parties having an 

Yakima x ownership interest in the property" 
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PLANNING COMMISSION 
REGULAR MEETING 
CITY HALL - COUNCIL CHAMBERS 
January 25, 2011 

ATIACHMENT3 

ROLL CALL: Present: Kristi Jensen, Keith Fakkema, Greg Wasinger, Gerry Oliver and 
Jeff Wallin. Absent: Bruce Neil. Staff Present: Development Services 
Director, Steve Powers; Senior Planner Ethan Spoo; and Associate Planner; 
Melissa Sartorius 

Vice Chair Fakkema called the meeting to order at 7:30 p.m. 

MINUTES: MR. WASINGER MOVED, MR. OLIVER SECONDED, MOTION CARRIED 
TO APPROVE THE DECEMBER 28, 2010 MINUTES AS PRESENTED. 

PUBLIC COMMENT: No comments. 

PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE 
PLANS - Public Hearing (continued) 
Mr. Spoo summarized research and presented concepts for further discussion. 

Mr. Spoo reported that State law requires an alteration process for binding site plans (BSP) and 
currently the City does not have an alteration process. State law also indicates that all 
development within a binding site plan shall be consistent with the approved binding site plan. 
Local jurisdictions are given the latitude and flexibility to shape that process to meet local 
circumstances. 

Mr. Spoo reported that staff looked at 13 other jurisdictions across the State and found that 8 
jurisdictions require all property owners within a BSP to sign a binding site plan alteration, and 5 
jurisdictions require something less than all of the property owners to sign. Mr. Spoo further 
stated that staff believes that a balance is needed which allows for alterations but respects the 
rights of property owners within a BSP. Mr. Spoo stated that staff is proposing a two-tier 
process for requesting alterations to BSP's based on the findings and comments received at the 
last Planning Commission meeting. 

Tier 1 provides for BS P's which exist at the time the code is adopted, assuming the code is 
adopted those BSP's would require the signatures of all owners within the BSP in order for an 
alteration to be made. Tier 2 would provide for future BS P's. Those BSP's would require the 
signatures of only the property owners whose lots are proposed to be altered. 

In addition to the two-tier process, staff is recommending a change in requirements regarding 
what is shown on the binding site plan map. Only those things which are in the public interest 
would be shown on the BSP map. The existing BSP map requirements have required 
information which is not in the public interest to be recorded on the binding site plan. Once that 
information gets recorded, the City must settle disputes between property owners, even if those 
disputes don't pertain to the public interest. By reducing the requirements for what is shown on 
the binding site plan map. the City won't be in the position in deciding between private issues 
between property owners. 

Mr. Spoo concluded by recommending that the Planning Commission accept public testimony 
and continue the hearing to February 22, 2011. 

Planning Commission 
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Mr. Fakkema opened the public hearing. 

Bill Massey (41 NE Midway Blvd. Ste. 101) pointed out that OHMC 21.80.200 allows for minor 
modifications and has been used for minor modifications in the past. Mr. Massey supported 
keeping the existing code in place. Mr. Massey also used the Oak Tree Village Binding Site 
Plan as an example to demonstrate how a modification could be stopped by one person even 
though their lot may not even be connected. Mr. Massey also pointed that some of the Goldie 
Road properties that may be annexed in the future already have binding site plans through the 
County. Mr. Massey stated that there were more implications to the proposed changes than just 
the specific binding site plan that was discussed at the previous meeting. 

Kenneth Manny (2094 SW Dillard Lane) stated he was a property owner within the Oak Tree 
Village BSP. He noted that this BSP is separated by Cabot Drive and that making changes, 
minor or otherwise, would require him to get the consent of the property owners on the other 
side of Cabot Drive. Mr. Manny stated that the issue was of procedural fairness for people that 
own property in a situation where the interest of one group of owners is entirely different and 
separate from the interest of another group of owners. Mr. Manny believed if the Planning 
Commission were to adopt the plan that requires 100 percent unanimity; it would stop any type 
of development or modifications. Mr. Manny stated that it gives a disproportionate advantage to 
persons who simply say no for the reasons of saying no or they're to busy to read the document 
or they are not inclined to be cooperative or worst yet they want to get something out of it in 
exchange for their willingness to cooperate even though they are in no way affected. Mr. Manny 
asked the Planning Commission to carefully consider the options so that we don't find ourselves 
in a position where people with a legitimate interest in making a change to a BSP are essentially 
thwarted simply because it is impossible to get 100 percent unanimity among all of the owners. 
Mr. Manny stated that Oak Tree Village was a perfect example of why 100 percent unanimity 
can never be enforced and be fair at the same time. 

Mr. Powers commented that the ideas that have been presented are only concepts at this stage 
and there is no specific daft language before the Planning Commission at this time. 

Mel Vance (PO Box 2882) stated that he was tom between requiring a simple majority or a 
super majority and he was in favor of everyone having input regarding a BSP amendment. He 
also stated that he didn't think Oak Tree Village was a good example because he believed it 
was an extremely unusual situation to have a BSP that is split by a street. He suggested that 
Oak Tree Village be split into two BSP's If possible. 

Chrjs Anderson (390 NE Midway Blvd.) stated that he was also a property owner within Oak 
Tree Village. Mr. Anderson read from RCW 58.17.035 and noted that it singles out commercial 
and industrial binding site plans and says that the approval for improvements and finalization of 
specific individual commercial or industrial lots shall be done by administrative approval. Mr. 
Anderson suggested treating commercial/industrial and residential BSP's separately as the 
RCW seems to do. 

Bob Severns (1085 SE Regatta Dr., C201) agreed that common ownership of facilities such as 
driveways, parking spaces and stormwater facilities is appropriate and are commonly found in 
BSP's. Mr. Severns also noted that BSP's get changed even without alteration language by 
getting the proper parties together and execute documents to allow the change. Mr. Severns 
asked that the Planning Commission to not be confused that BS P's can't be changed because 
they can. Mr. Severns urged the Planning Commission not to make it too easy to change a 
BSP because to say that we're going to change the BSP and we're going to ignore the other 
parties even though they purchased their properties after the fact is not something the City 
wants to do. Mr. Severns pointed out that the majority of the 13 jurisdictions require all parties 
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to participate in alterations. Mr. Severns agreed with a simpler BSP process on a go-forward 
basis but suggested that there needs to be a proper search done on people that have an 
interest in the property and they need to be included in major alterations. 

Sue Karahalios (1085 SE Regatta Dr., B-101) thanked staff for acknowledging that there are 
rights given to those that have an existing BSP. She also appreciated that there is consistency 
in how people are treated. She supported having all the owners involved in a BSP alteration. 

Tom Moser (1204 Cleveland Ave .. Mount Vernon WA) detailed his background and experience 
in land use law. Mr. Moser pointed out that the option to say that everyone gets to vote and you 
have to have 100 percent gives tremendous veto power to somebody who may own a lot or 
have an interest in a piece of property. He encouraged the Planning Commission to reconsider 
that option. 

Mr. Moser noted that the language proposed uses the term "restrictive covenants". He asked if 
the term meant the face of the BSP or does it mean the CC&R's or the declarations of CC&R's. 
He suggested defining the term. 

Mr. Moser stated that the City should divide between public and private as Mr. Spoo has 
suggested. 

Mr. Moser presented a Jetter dated November 3, 2004 from the City of Oak Harbor's City 
Attorney Phil Bleyhl (Attachment 1 ). Mr. Moser noted the following points Mr. Bleyhl made in 
the letter: 

• The City should not be in the business of deciding ownership. 
• Minor modifications to BSP's are allowed under the code. 
• Sign-off by parties to the BSP is not necessary because it gives too much control. 

Mr. Moser noted that there is a history of the City doing fine on amending BS P's until very 
recently. The BSP amendments were done administratively and he didn't see any reason that 
couldn't continue. 

Mr. Moser concluded by stating that just because somebody hasn't built on a lot yet doesn't 
make it the property of the people. who have built and that doesn't transfer ownership to 
somebody who hasn't purchased the land. 

Being not further public comment, Mr. Fakkema closed the public hearing. 

Commission Discussion 
Commissioners asked the following questions: 

How many jurisdictions were looked at? Mr. Spoo said staff only looked at jurisdictions that had 
the information readily available on the internet which are the 13 jurisdictions listed in the staff 
report. 

Did staff also consider commercial verses residential BS P's? Mr. Powers said that staff did 
consider whether it is necessary to have a different process for commercial and industrial BS P's 
and BSP's used for condominiums but tried an approach that covers all the bases with a single 
set of procedures and then deal with the specifics of each application as they come forth. 

The public hearing was continued to February 22, 2011 . 
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LAW DEPARTMENT 

Pldllp L .Bley"/ 
~Mtllnrq 

Al/boll ClllllJlalKlldl 
Aalnat Cl(J1 Allonlq 

Scott M. Ml&sall 
Shat Clessmal a Burgess 
999 lhlrd Aven.ie, Suite 3000 
Seatlfe, WA 981~088 

Re: Pfer Po'1t 

Dear Mr. Mllsal: 

City of Oak Harb 
86S SE Barrlllgton Drive 

Oak Har/J'11', Warhht,gton 98177 
(360)679-6306 

(360)61J-19U /la 

November 3, 2004 

ATIACHMENT3 

nm letter Is In response to va.r Jetf9r of Octobet 15, 2004 concerning Me to the lots 
which Ol9 undeveloped In the Pier Point Condominium Binding Site Plan area. 

tt seems to me tt19l9 Ol8 foll major IS&U88: 

1. Whether the devefopnent rights 10 these IOl8 atlll adst OS properly dghts of 
the 1IHe hotter. 

2. Whether 1he CllV cm process a change In fhe deVelopment schedule as 
a minor mocllcotton of the stte plan or fOl o change fn lntensJtv of use for 
alot. 

3. Who must 8ls1\-otf on a. q>plleallon or approved atte plan ctmge. 

4. Whether the owner of 1he vacant rots can mm units from one lot to 
another on 1he plat. 

r.c. ~­
gz..ec'o. '{2--;/u 
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• 
1. OWnetihlo Is a Predicate to crocesstog of a D9JU1lt ctgg. Because the CHy 

doeS not adludlcate ownemhlp, the CHy does not have to proceu a land use 
permit where ownemhlp rs dlspUled. See tor example, TQVlor y. Board ot 
Ad!ustment of 1he Town or South Be1hooy (Del. SUpr.) 1985 WL 188302 • 
However, since the City permit process ls not oc1ua11v 1he place 10 odJudlcafe 
ownership dBputes, 1he Cttv mav proceed wltl processing a pemlt even When 
there mlght be questions concerning fltle. MacDonald y. Bogf'd otAdJustment 
at 1he Town of pewey Begch. 568 A.2d 1083, 1086 (Dela. 1989) lhls Is 
especlallv true whele 1he applicant, as you have now Pf(Mded, shows 
recognHlon of ownershJp Interest by a tllle companv. 1he City CCl'l move folwatd 
With piooessfng 1he oppllcaHon tor a blnclng site pion change. SUn OB 
Company y. Rgllogd Commission. 390 S.W.2d 803, 807 (Tex, 1965). Such 
processing or even approval, however. la not made In derDgatton or anv 
property lights d others who own or rent propaty Jn Pier Point Condomlnllms. 
Rather, In a 191'l991he Cllv ls lookfng at 1he stte plan •• I.e., the pkJl for 
development and not the binding &He pJan - I.e •• the division rnto lots, 
easements and other reciprocal rights. tl\US, the cnv can approve changes 
ogaln to the site plan without adjudcaftlg ottl8tS owneahrp Interests. 1he 
dftlcullV for your client Is thaf bOth 1ypee of frtolmatfon cne on 1he some 
dOClment. 

2. MfDOJ modlflcgtloo DfOCISS. It ts apparent that 1he prevlcu Planl1ng Otector 
fOllowed a IOng PfOC8SS of deallng With 1heSe Issues bf oBowlng amendmenfs of 
the bhdlng sne plan under OHMC 21.so.200. It Is mf \R:telstandlng that such 
long standing lnteJpl9laHon wll not be dlShJbed by 1he ettv at 1hls time. 
atltlougtt It seems a bit shalned. 

MlnOr modJftcatlon, hOWever, cannot mecn 1he 8hlftng of iesldenttol unlls tom 
one IOcatlOn to another In 1he some develapment. 

3. SlgrHJft by ggrtltM on ttw tmdlog • Qkm, A question was raised as to Who had 
to slgn off on CIP/ change to the binding site ptan map. 1hat Issue ts not 
addlesaed In the Cly Code. RCN 58.17.215at88Q.,provides10m9 ~. 
It OU1hodzes a parttal amendment whletl COY8l'8 ontv cedaln loll. so rong as 1he 
owneis of the lals ase wanltrg to make 1he Change to ta lots, 1hay can slgrK)tf 
1o an cmendment which covers 1he -.ne plan8 elements d the loll. n wouet 
seem, theretor&, Cl'1 amending document should onlV show the Jots for which 
change Is '*10 aought aid that the persom neeclng to lfgn-off on 1he Site 
pkm are the owners of recad for 1he site pan met not al ci the ownas ct 1he 
binding slle pkln. Such an~ would not atrect #le other CNttW!d Interests. 
In tact, as the RCW sedlons above cited: an easement Interest wl not be 
affeeted t1i such anencment. However, again, the CHy hes no authodlyto 
affect fhe otheni Interests In the COndomnkm <J'ld beeouse site plan elements 
ore IOCaled on Ile bh:fi1g site pion map, It IS arguobfe such rtghis mav be 
clalmed. In short, the new map would Of1tt' cover the tots 
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Involved. The Issue then Is access easements. t understand vcu feel those are 
acceptably handled. We would 1oke no position on that. 

4. Chgnge In d&velocment sebedule. It Is mv undeistandlng that~ are 
clafmlng 1he devefopment schedule Is puretv a creature or CUy regulatton. 
therefore, It Is pat of file site plan and not an Issue of owneishlp and a property 
rfght of others In the condominium association. A4 sue~ It Is sublect to 
amendment by1he Crty and shOUk:f be afloWed llt>]ect to Orti changes In 
regufalolY laW YAlfch have occurred since fflen. t cm concefVe of no reason 
wtt( It sho1'd not be permitted. Approyot of the schedule change, however, 
WOUid subfeCt the O\W1er Into appMng tor and obtaining aa of 1he neoessay 
permtrs. 

cc: Development SGIYlces 
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City of Oak Harbor 
Planning Commission Report 

Dale: February 22, 20 I I 
Subject: Binding Site Plan Code 

Amcndmcnls 

FROM: Steve Powers, Director and Ethan Spoo, Senior Planner 

PURPOSE 

ATTACHMENT3 

At its February meeling, Planning Commission will be in the third month of discussions 
regarding amendments to the binding site plan (BSP) code. This report continues those 
discussions where they left off in January. The code amendments. if approved. would establish a 
process for altering previously approved BSPs. With this report, staff presents the second draft of 
the code for the Planning Commission's consideration. 

AUTHORITY 
RCW 58. J 7.035 grants cities the authority to adopt by ordinance procedures for the division of 
land by use of a binding site plan. Should a city chose to adopt such an ordinance, is required to 
provide for the alteration or vacation of BSPs. 

BACKGROUND 

Binding Site Plans 
State law provides for the BSP process as an alternative means of subdividing property. This 
method is typically used in commercial shopping centers, industrial parks and residential 
condominiums where individual ownership of specific buildings or spaces is desired and where 
common ownership of other facilities is appropriate (e.g. driveways, parking spaces, 
landscaping, and stonnwater facilities). 

The Municipal Code includes a chapter devoted to binding site plans (OHMC 21.80). A recent 
review of this existing language found that it does not specifically or adequately address 
alterations. Staff notes this review was the result of a recent application seeking to alter a 
previously approved binding site plan. 

January 25, 2011 Planning Commission Meeting 
Discussion concepts presented by staff at the January meeting introduced a two-tiered system 
whereby alterations to BSPs already in existence would require the signatures of aJI property 
owners within that BSP. All future BSPs would require that only those property owners whose 
lots are proposed to be altered sign the alteration application. 

Planning Commission accepted testimony in an open public hearing based on the concepts 
presented by staff. Two distinctly different opinions were voiced by those who gave testimony: 
(1) those who believe that the signatures of alJ property owners within a BSP should be required 
to make alterations and (2) those who believe that signatures of less than all property owners 
within a BSP should be required (i.e. only those whose lots are proposed to be altered). The 
former group pointed out that a BSP, by its very nature, sets up expectations by property owners 
February 22, 201 I Binding Site Plan Code Amendments 
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of the need for consistency with that BSP. The latler group expressed concern that requiring all 
signatures would effectively prevent any changes to BSPs since one reluctant property owner 
could halt an alteration. 

More detail on the public comments is available in the January 25, 2011 Planning Commission 
meeting minutes. 

DISCUSSION 
Additional Research 
Based on comments received at last month's Planning Commission meeting, staff conducted 
additional research regarding how other communities around the state process alteration 
requests, as well as the nature of BSPs in Oak Harbor. 

At last month's meeting, staff presented research from 13 communities distinguishing between 
those who require all property owners within a BSP to sign and those which require less than all 
to sign alteration applications. lnis month staff researched additional communities increasing the 
total number to 59. Of the 59 communities researched, 11 communities either do not have a BSP 
process or an alteration process. Of the 48 communities which do have a process, 39 (81%) 
require signatures by all property owners within the BSP to make alterations. However, we 
should proceed with caution in drawing conclusions from this information. Most of the 
jurisdictions in this category have code language stating that the same process shall be used for 
alterations as for submitting the original binding site plan application. The two actions are 
treated the same. It is not clear from this research whether or not any of these jurisdictions have 
encountered any difficulty in implementing this approach to alterations. This research also does 
not give any insight in to whether the other jurisdictions' application procedures are guided by 
policy, rather than code. See Attachment 1 for further detai I. 

Staff also looked into the number and type ofBSPs within the Oak Harbor city boundaries. 
There are 13 BSPs in city boundaries, ten of which are commercial/industrial BSPs and three of 
which are residential condominiums. Only one BSP within the city has a construction schedule 
associated with it. See map in Attachment 2. 

Topics for Consideration 
The following topics are offered for the Planning Commission's consideration as you review the 
second draft of the amended code: 

• The City must have an alteration or vacation process. It bears repeating that the City 
of Oak Harbor is required under RCW 58.17.035 to provide a process for property 
owners to seek to alter or vacate portions or all of an approved binding site plan. 

• Submittal of an application is the beginning, not the end, of the process. It is 
important to note that the proposed code amendment is primarily intended to put into 
place a process by which applications for alterations may be submitted and considered. 
The process only begins with the receipt of the application. The review of the alteration 
application is deemed a Type II process (an administrative decision, requiring notice to 
the general public and property owners within 300 feet). This administrative decision is 
appealable to the City's Hearing Examiner. 

February 22, 2011 Binding Site Plan Code Amendments 
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• Varying property owner interests. /\t the January 25, 2011 Planning Commission 
meeting, one of lhc central issues (based on public testimony) was the topic of varying 
property owner interests. /\tissue is whether a single property owner, or group of 
property owners. should be able to submit an application for a binding site plan alteration 
without lirst securing the permission (in the form of signatures on the application) from 
all property owners within the binding site plan. 

• A BSP is a method of dividing land (public versus private interests). The binding site 
plan process is a means of dividing property; it is the approval of this land division that is 
the 'public interest.' The existing code language requires certain information to be 
included on a binding site plan map that is not necessarily directly related to this purpose. 
Some of this information may be regulated by other permit procedures (such as through a 
site plan and design review approval per OHMC 19.48) or it may be in the form of 
private agreements (covenants) between property owners. It is staffs belief that the City 
should not be adjudicating private interest issues. but should focus on issues clearly in the 
public interest. 

• Research findings. Staff research shows that the majority of jurisdictions choose to 
require the signatures of all property owners within a BSP for alterations (by way of 
stating the procedure for alterations is the same as for original approval}. lt is unclear 
from this research whether or not requiring all property owners within a BSP to sign has 
led to problems. In other words, these cities should not necessarily be looked at as 
directly applicable models for the City of Oak Harbor. Staff research also shows that the 
City has relatively few BSPs and most of the BSPs are commercial or industrial The 
staff recommendation seeks to create a process that will work with existing and future 
binding site plans. 

SUMMARY OF SECOND DRAFT OF CODE 

The second draft of the code responds to the above topics. The code has the following features: 

• Limit what is recorded on BSP map documents. In order that the City focus its role on 
the subject land division and what is in the public interest, the language proposed by staff 
will limit what is recorded on future BSP map documents. Staff is proposing to limit 
what is recorded on a binding site plan map to those items which pertain directly to land 
division; primarily lots and their dimensions, rights-of-way, easements (access, parking, 
open space. etc.), and public utilities (sewer, water, stonn). 

• The City will only accept alterations that pertain to the public interest. As a way of 
distinguishing between public (land division) and private interests, the City will only 
accept an alteration application if it pertains to the items recorded on a binding site plan 
map. Since the items which are recorded on a binding site plan map are being limited, as 
per the first bullet above, staff believes this will focus the City on those items in the 
public interest. 

Binding site plans approved prior to the date of the new ordinance include items not 
pertaining directly to land division. In recognition of this fact, the City will accept 
alterations to already established binding site plans for elements such as zoning setback 
lines. building envelopes, parking areas, general circulation, landscaping areas, proposed 

February 22, 2011 Binding Site Plan Code Amendments 
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use, location of bu iklings, and loading areas. 

• Alteration applications may be submitted by only those property owners who are 
directly affected. At its January meeting, Planning Commission acl:cptcd public 
testimony indicating that requiring all signatures for BSP changes could limit private 
property rights as well as create a process which may he impossible fr)r a property owner 
to initiate. On the other hand. the Commission also hear<.! tcslimony that those properly 
owners who may be directly affected by the proposed alteration should have a role in 
determining whether the amendment is submitted. Aller reviewing this testimony, other 
codes and weighing the pros and cons of different approaches. the staff recommends that 
only those property owners directly affected by the proposed alteration be required to 
sign the application. In some cases, this may be only one property owner if a change 
directly affects only his lots (e.g. the alteration of a property line or casement). In other 
cases, this may require the signatures of multiple property owners who may be affected, 
as would be the case if an alteration to a shared parking facility were proposed. Each 
alteration application would need to be accompanied by a title company certification 
proving ownership. and therefore. ability to submit the application. It is staff's opinion 
that this process is the most appropriate given all the information at our disposal. 

CJTIZEN COMMENTS 
The Chair of the PJanning Commission received a letter from Mr. Christian Anderson on behalf 
ofDry Lake Land Stewardship, LLC. Dry .Lake Land Stewardship has been planning a new 
commercial development, which is partly within the Oak Tree Village Binding Site Plan. It is 
Mr. Anderson's opinion that alterations to a BSP should require the signatures of only the 
property owners directly affected. His contention is that requiring additional signatures may 
constitute a "taking" of private property and could hinder economic development within the 
City. 

The Chair of the Planning Commission also received a letter from Mr. William Massey. Jn that 
Jetter, Mr. Massey expressed his opposition to requiring all property owners within a BSP to sign 
alterations. He proposed two alternative ways to process an alteration appJication: (I) by vote of 
the majority of the property owners contiguous to and directly affected by the proposed 
alteration and (2) a minor/major system whereby minor alterations would be decided 
administratively by staff and major alterations would be decided by the City's hearing examiner. 

RECOMMENDATIONS 
• Accept public testimony and close the public hearing. 
• Recommend approval to City Council of the amendments to Chapter 21. 80 OHMC 

("Binding Site Plans") as drafted in Attachment 5. 

ATTACHMENTS 
• Attachment l - Binding Site Plan Alterations: Signatures Required by Washington 

Jurisdictions. 
• Attachment 2 -Map of binding site plans in Oak Harbor. 
• Attachment 3 - Letter from Mr. Christian Anderson, Dry Lake Land Stewardship, LLC 
• Attachment 4-Letter from Mr. William Massey 

February 22, 2011 Binding Site Plan Code Amendments 
Page 4of5 

15 83



ATIACHMENT3 

• Allachmenl 5 - Drall amendments to Chapter 2 I .80 01-JMC ( .. Binding Site Plans") 
(Please note that both u legislative edit version and a 'clean' version arc provided.) 

F'ebruaiy 22. 2011 Binding Site Plan Code Amendments 
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Attachment 1 - Binding Site Plan Alterations: Signature 
Required by Washington Jurisdictions 

Required Signatures 
Jurisdiction l.e88 than All All Relevant Clauee 
Aberdeen Do not have BSP process 

Modifications may be applied for pursuant to 
Anacortes x established oilY procedures. 

The appllcaUon materials, procedures, review criteria, 
standards, etc., ahall be the same as for the Initial 

Aflington x blndina site plan 
·a11 owners of the properties directly 

Auburn x affected• ..• •vacations shall no acsverse lmoact" 
Bainbridge 
Island Do not have BSP process 
Battlearound No alteration orocess 

•shall be processed in the same manner as an 
Bellingham x original aoollcatlon." 
BonnevLake Do not have BSP process 

•processed In same manner as the original specific 
Bothell x binding site plan" 
Bremerton No alteration process 

For residential, all signab.Jres required, unless 
vacation In which case Ifs only the property owners 

Burien x x tnvolved. No commerclal/lndustrlal BSP allowed. 
Burlington No alteration process 

Modifications may be applied for pursuant to 
Camas x established citv procedures. 

Amendments to a binding site plan shall be processed 
Centralia x pursuant to this title and must be recorded 

•shall contain the signatures of the majority of the 
persons having an ownership interest of lots, tract, 
parcels, site, or divisions in the subject binding site 

Cheney x olan or portion to be altered• 
same process requ1rea ror a new app1t0atron as set 

Covingttm x forth in this chaoter 
Des Moines x no alteration orocess 

The proposed modification shall be considered In the 
EdmondS x same manner as the proposed subdivision. 
B lensbura Do not hava BSP orocess 

•same process and requirements ... for the approval of 
Federal Way x a bJnding site plan 

Proposals for alterations and vacations of binding site 
plans shall be reviewed by the Planning 

Issaquah x Dlrector/Manaaer using the criteria in IMC 18.13.160 

Alteration of a binding site plan shall be accomplished 
by following the same process required for a new 

Kenmore x aDDlication as set forth In this chapter 
Proposals for alterations and vacations of binding site 
plans shall be reviewed by the planning dept using 

Kirktand x the criteria tn KMC. 
•shall contain the slgnarures of the majority of those 
persons having an ownership Interest of lots, tracts, 
parcels, sites, or divisions in the subject subdivision or 

Kitsap County x portion to be altered• 
•appllcatton shall contain the signatures of the 
majority of persons having an ownership Interest of 
the lots, tracts, or parcels, sites or divisions in the 

Lacey x subject land division or oortlon to be altered0 

Lake Forest 
Park Do not have BSP orocess 

Any request for a revision to an approved plan shall 
Lake Stevens x be reW!wed Durauant to Se..."1ion 14.1aA.235 

Amendments to a binding site plan shall be processed 
Lonavtew x pursuant to this title and must be recorded. 

Altera1ion of an approved preliminary or final binding 
site plan other than slight deviations as defined in 
LMC 19.75.070(8) shall be accomplished by 
application as set forth in LMC 19.75.035 and shall be 
subject to all procedures and requirements 

Lynnwood x established in this ch&Dter. 

Amendment, modification and vacation of a binding 
site plan shall be accomplished by following the same 
procedure and satisfying the same laws, rules and 
conditions as required for a new binding site plan 

Macie Vallev x tlon, as set forth in this chaDter. 
Mercer Island Do not have BSP process 
Mill Creek Do not have BSP process 

previously 
researched 
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Monroe x 
Moses Lake x 
MountVemon x 

MounUake 
Terrace x 

Mukilteo x 

NewCaslte x 
OlvmDia 

Pasco x 

Port Anaeles x 
Purim an 

Puvallup x 

Redmond x 
Richland x 

Sammamish x 

Sea tac x 

Shoreline x 

Sultan x 

Sunnyside x 

Tukwila x 

Tumwater x 

University 
Place x 
Walla Walla x 

Washougal x 
Wenatchee x 

West Richland x 

Woodland x 
Yakima x 

If the revision is substantial, the proposal shall follow 
the same procedures required for acquiring a binding 
site Dian, as set forth in this chaoter. 
no alteration orocess 
major and minor modifications 
The amended binding site plan shall be processed 
subject to all the procedures and requirements of this 
chapter. 
Alteration or vacation of binding site plans shall be 
accomplished by following the same process and 
applying the same criteria as for an Initial application 
for binding site clan aooroval. 

•signatures of owners of portions of a binding site plan 
which are not altered by an amendment or rescission 
are not required on the amended bfndina site oian• 
No alteration orocess 
The recorded binding site plan may be altered at the 
City Planner's discretion by processing through the 
review/aooroval procedure. 
Alterations may be applied for pursuant to established 
city procedures. 
NIA 
Alteration of an approved and recorded binding site 
plan shall be accompanied by application as set forth 
in PMC 19.10.040 ancl shall be subject to all 
procedures and requirements established In this 
chapter. 
Amendments to or vacations of an approved binding 
ette plan shall be made through the subdivision 
vacation process and shall be made by all persons 
having an ownership interest In the portion to be 
vacated. 
no alteration orocess 

Alteration of a binding site plan shall be 
accomplished by following the same process required 
for a new aaoUcation as set forth in this chaoter. 

Any subdivision or binding site plan application under 
subsectton (D) of this section shall require the written 
consent of parties representing no less than sixty-six 
percent (66%) ownership interest In the entire site 
Amendment, modfflcation and vacation of a binding 
site plan shall be accomplished by followlng the same 
procedure and satisfying the same laws, rules and 
conditions as required for a new binding site plan 
&DDlication. 
•shall be accomplished by following the same 
procedure and satisfying the same laws, rules, and 
conditions as required for a new binding site plan 
aoolication• 
Whenever any person Is interested In the vacation or 
alteration of a recorded binding stte plan, the 
procedures set forth in SMC 16.06.040 through 
16.06.090 contained herein shall be followed, 

that only owners of lots within the BSP that are dlrectiy 
affected by the proposed alteration shaJI be required 
to authorize aooflcatlon for the alteration. 

Where the lots within a recorded plat are held In more 
than one ownership, the application for replat shall not 
be accepted by the City for processing unless 
accompanied by the signatures of all property owners 
within the plat whose lot boundaries would be altered 
or affected bv the reolat. 
•shaf1 be accomplished by following the same 
procedure and satisfying the same raws, rules, and 
conditions as required for a new binding site plan 
lacoHcation• 
•amendments ... shall be processed pursuant to this 
chaoter and must be recorded.• 
•shaJI be accomplished by the same procedure set 
forth in this chaoter for the oriainal olann 
no alteration 1>rocess 

no alteration orocess 
•shatl be accomplished by the same procedure set 
forth in this chaoter for the oriainal oian• 
"1he acknowledged signatures of all parties having an 
ownershio interest in the orooerty" 
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Binding Site Plans Within City Limits Map 
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BSPName 

1. Acom Plaza/Frontier Plaza 
2. Maple Tree Ct. 
3. Foxwood Condos 
4. Harbor Station 

1 5. Pacific Equity Development (Kmart) 
6. Oak Tree Village 
7. Homeplace/Gentry Alzheimer Facility 
8. Waldron/Walgren 
9. Eelkema, Fal<kema, & Kingma! Puget Westem 
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FEB It 2on 
.,._ CIT\' OF (),.\.., 
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DRY LAKE LAND STEWARDSHIP LLC 
o.,artaaea, 

chrls.anderson@century21trophy.com 

Mr. Nathan Spoo 
City of Oak Harbor Planning Dept 
865 SE Barrington Drive 
Oak Harbor, WA 982n 

Chairman Bruce Neil 
Oak Harbor Planning Commission 
865 SE Barrington Drive 
Oak Harbor, WA 982n 

February 11, 2011 

RE: Proposed Amendments to the Binding Site Plan Ordinance 

Please consider the following: 

Dry Lake Land Stewardship LLC's background 

My Name fs Christian A. Anderson. I am an Oak Harbor native, developer, real estate broker 
and a member of a group which has been planning a new commercial development wfthln the 
City limits of Oak Harbor. 

The property which we Intend to develop will serve as home to a dHome Grown• locally based 
commercial retail and service oriented company. The new facility will dfrectfy employ between 
20 and 40 people once completed. During the construction of the facility ft wflf directly and 
Indirectly employ hundreds of others. 

A portion of the property which we own and plan to develop lies within the Oak Tree Village 
Binding Site Plan (BSP). We have shared our plans with city staff and we have together 
developed a concept which is ready to be submitted for site ptan review by the Osk Harbor City 
Planning Department. Our proposed site plan may require modifications to the Oak Tree Village 
BSP. It is unclear in our particular situation if any BSP landowner acknoledgement wfff be 
required because In our particular case the rights to access our larger parcel which adjoins the 
Oak Tree Village BSP were reserved prior to the Issuance of final approval of the Oak Tree 
VIiiage BSP. 

Our development plans involve the modffication of what Is now an exit for some of the lots in 
the Oak Tree Village BSP onto Highway 20. our plans also includes the modification of the 
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landscaping and wilt undoubtedly Involve tying into or modifying existing utilities which are 
associated with the Oak Tree Village BSP. 

The Oak Tree Village BSP was approved in the early 90's and all of the lots within the BSP 
have been transferred from the original developer to successor property owners. These property 
owners, some of which are not community based, may be very hard to communicate with and 
are not likely to be Interested in taking the time to consider any change which does not directly 
effect them. 
It is our opinion that any changes to the BSP ordinance should consider the long term 

economic effects on our local economy and not hinder Oak Harbor's inter..aty development 
potential which would ultimately lead to "Sprawl" instead of "Infill" of the existing city limits. 

Competing Views on the Proposed Amendment to the BSP Ordinance 

The City of Oak Harbor Is seeking public input on a proposed amendment to the current 
Binding Sffe Plan Ordinance. It is my understanding that the City Planners are attempting to 
amend the regulations governing BSP's to provide for a method to make changes to a BSP after 
the BSP has been adopted. It seems that there are differences of opinion on how the BSP 
amendment process should be administered. 

At one end of the debate ft is suggested that it should require 100% approval of all of the 
property owners who have any interest in the BSP to approve of any change to the BSP in all 
cases. 

It is unclear to us if this scenario would incrude seektng permission of all property owners who 
simply own some of the rights associated with the real estate involved ln the BSP or would It be 
perhaps that any associated parties with an Interest in the BSP should have to bless a 
modification. 
That scenario could potentially Involve a tenant which owns a Lease Hold Estate, Mortgage or 

lien Holders which may have a security Interest, OWners of specific rights such as easements 
and or mineral rights which may own some but not all of the reaf property rights. Other such 
examples courd be owners of view rights or mineral rights or water rights. Then of course there 
are the private property rights of the property owners whk:h share a property line but are outside 
of the BSP and have shared rights. 

The views on the other side of the debate seems to be, if a property owner Is fegafly in title to 
the private real property after the SSP has been adopted, that private property owner would be 
entitled to, as a free citizen of the United States of Amertca, make whatever changes to the 
property the owner desires without any governmental involvement whatsoever so long as It 
complies with the rest of the multitude of existing State, County and City ordinances. 

In this scenario ;f another citizen or group did not approve of the changes the private property 
owner was making the conflicted parties could sort out their differences through whatever 
remedies they so chose which is already provided for under existing laws and customs 

3157N.GOLOIEROA0#201 I OAK HARBOR. WA98277-3269' 2 

----------------------- ATTACHMENT3 ---------------------~ 89



.---...------------------------------------------- ATTACHMENT3 

BSP's effects on adjacent property owners 

Other effects of the changes to ordinance should be constdered as well. What about the 
neighboring properties of a BSP? Please consider this. What would the effect of a BSP be on a 
neighboring property owner if the property owner was somehow landlocked or surrounded by a 
BSP that was difficult or impossible to amend because It was impossJble to get a majority of the 
landowners within the BSP to agree to a change? What if the owners within the BSP wished to 
extract money from the land locked private property owner in exchange for cooperation in 
amending the BSP for a minor change? We believe in that case BSP's could be considered 
Unconstitutional. It is what is known as a "taking•. In our opinion it would be no different than 
surrounding a private property owner with what is akJn to a giant mote without a draw bridge. 
Even jf the Mote was on one or two sides the effect could be devastating to the private property 
owner who had nothing to do with creating the original BSP which is now looming around them. 
There is a protection for private property owners for this in the US Constitution under the 51t 
Amendment. 

Washington State Law 

Washington State Law provides guidance to how municipalitfes shall administer Binding Site 
Plans under Title 58 RCW. The section of the Revised Code of Washington (RCW) which 
specifically addresses how the munfcipaf code shall be drafted by individual Cities and Counties 
is found under RCW 58.17.035. and is attached as Attachment •A• to the letter. I wish to point 
out that RCW 58.17.035 specifically identifies different types of BSP's. The ordinance groups 
them into categories such as residential, commercial and industrial. The ordinance goes on to 
say; 

"Saeh ordinance may apply tfle same or different requlremeafl and procedures to eaeb of these 
three types of dm.iona aad shall provide for the alteration or vaeaCioa of tJae bindl•g 1fte plan, and 
may provide for tbeadmfni1trative approval of the bi11ding site plan". 

In the next paragraph of the RCW it speclflcalty mentions Industrial and commercial BSP's. The 
state law says; 

"The ordinance s•aft provide daat after approval or the general binding 1ite plan for iaduatrial or 
commercial dM1loa IDbjeet to a binding site plan, the approval for improvemeau and ftaalizadon 
of specific iadmdul commercial or iad11nrlal lots shall be done by adminflrrative approvaL" 

This requirement raises a question. Was the BSP Ordinance originally adopted In by the City 
of Oak Harbor In accordance with State Law? The next question that comes to mind Is. If Oak 
Harbor's BSP ordinance was not In compliance wfth state law are the owners of the properties 
within the existing BSP's bound by any SSP ordinance at all? These are legal questions which 
should be addressed with haste. 

Conclusion 

We propose that any amended City Ordinance make it possible for indivrdual property 
owners to efficiently and Inexpensively make changes to a BSP In the same manner changes 
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are made to any other piece of real estate which is located outside of a BSP. A property owner 
interested in making an amendment should first look to the existing Covenants of the property 
for guidance as to who should have a say in the process. 

If a method for amendment is unavailable in the Covenants It ts our opinion that changes to 
the BSP be handled privately between property owners and then blessed administratively by the 
City. The City's only concern at that point should be to make sure the changes allow for similar 
Zoning and the safety and welfare of the public. After a brief review the planning department 
could then approve the proposed amendments, with any agreed upon changes, acknowledge 
them, and then suggest that the amendments be recorded with the County Auditor. 

This in our view would be in the best Interest of the City planners, local cittzens as well as the 
individual property owners Involved with the proposed Amendments to the BSP. We don't 
believe that it should be a requirement under the new revised code to seek permission from any 
or all people who claim to have an interest in the real estate located within the BSP. 

It is also our opinion, based on knowledge of the real estate laws, that even ff there are 
Covenants recorded on the property within a BSP that do specificaRy contain a procedure for 
privately amending the BSP, that it is not the place of the City Planning Department to defend 
the private property rights of individual private real estate owner or owners in enforcing those 
Covenants. Remedies and Protections for private property rights already exist in other areas of 
our existing laws. 

3157 N. GOLDIE ROA0#201 I OAK HARBOR, WA98277-3269 I 4 

---------------------- ATTACHMENT3 --------------_....2.3 ...... ~ 91



. R:.CW 58.17.035: Alternative method of land division - Binding site plans. \\ A /i A TI AC HM ENT 3 
/~cA,11'/t'd/ ;r 

RCW 56.17.035 
Altemallve method of lend division - Binding site plans. -
A city, town, or county may adopt by ordinance procedures for the divisions of land by use of a binding site plan as an 
alternative to the pnx:edures required by this chapter. The ordinance shell be llmlted and only apply to one or more of the 
following: (1) The use of a binding site plan to divisions for sale or lease of commerclally or Industrially zoned properly as 
provided In RCW 58.17.040(4): (2) divisions of property for lease as provided for In RCW 58.1 7.040(5); and (3) divisions of 
property as provided for In RCW 58.17.040(7)1 Such ordinance may apply the same or different requirements and procedures 
to each of the three types of divisions end shall provide for the alteratlon or vacation of e di e la and may provide 
for the admln!stm«ve .ap val he bind In s . -

- The ordinance shall provide that mw approval of the general binding site plan for lndustrfa or commemla! d!~slone subject)1 
to a blndlng site plan, the approval for Improvements and finalization of specific lndlvf a commeretal or Industrial lots shall be 
done by administrative approval. 

The binding site plan, after approval, andfor when specfflc lots are admfnlatraUvely approved, shall be flied with the county 
audftor with a record or survey. lots, parceJs, or tracts Ol98ted through the binding afte plan procedure shall be legal lots of 
record. The number of lots, bacta, pareels, sites, or divisions shell not exceed lhe number of lots allowed by the local zoning 
ordinances. 

All provfslons, conditions, and nsqulrements of the binding alte plan shall be legally enfo1C88ble on the purchaser or any 
other person acqW!ng a lease or other ownenih/p fntareat of any lot, parcel, or lract crvatad pursuant to the binding 8lte plan. 

Any sale, transfer, or leaae or any lot, tract, or pan::af created pul'IUant to the binding site plan, that does not conform to the 
requirements of the binding site plan or without binding slta pf en approval, shall be conlkfered a vfolatfon of chapter 58.17 
RCW and shall be restrained by lnjuncllve acllon and be Illegal as provided In chapter 58.17 RCW. 

(1987 c 354 § 2.J 
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RCW 58.17.040 
Chapter lnappllcabla, when. 

The provisions of this chapter shall not apply to: 

;t/1/- (1) Cemeteries and other burial plots whlle used for that purpose; 

(2) Divisions of land Into lots or tract.& each of which Is one-one hundred twenty-eighth of a section of land or larger, or five 
acres or larger If the land Is nol capable of description as a fracllon of a section of land, unless the governing authority of the 
city, town, or county In which the land Is situated shall have adopted a subdvlslon ordinance requiring plat approval d such 
divisions: PROVIDED, That for purposes of computing the size of any lot under this Item which borders on a streal or road, the 
lot size shall be expanded lo Include that area which would be bounded by the center fine of the road or street and the side lot 
lfnes of the lot running perpendicular to such center line; 

(3) Divisions made by testamentary provisions, or the laws of descent; 

1' (4) Dlvfslons of lend Into lots or tracts classlflad forJ!!51wdrlpl or mmen:fal use when the city, town, or county has_ ~{ ~ / 
~approved a binding site plan for the use of lhe land In accordance wfth tOcal regulattons; ~ ~ ~,,. t:-, "-< yt.'Pf 

(5) A dMalon for the purpose of lease when no realdenlfal strucrura other than moblle homes or ltavel ftalJerB 818 pennltted 
to be placed upon the land when the city, town, or county has ~proved a binding site plan for ttMt uee of the land In 
accordance with local regulations; --r,.-~ / { ,,,,. ~It~ 

(8) A clvi&lon made for the purpose of alteration by adjusting boundary ffnes, between platted or unplattad lots or both, 
which does not create afr/ additional lot. lract. parcel. site, or division nor create any lot. tract. parcel, sllB, or dfvf&lon ~ch / 
conlains Insufficient ante and dimension to meet minimum requirement& forwldlh and 8188 for a bufldlng &lte; ?"1/A'O S 

(7) OMslons of land Into Jots or trada ff: (a) Such division Is the result of subJecUng a portion of a pana or fr8ct of land to 

r either chapter 84.32 or 64.34 RCW eubaequent to the racordlng of a binding site plan for al such land; (b) the fmpn:wements 
constructed or to be construded thereon are requhd by the provisions of the binding site plan to be Included In one or more 
condominiums or owned l:P/ an assoclallon or other legal entity In which the owners of L11lts therein or lhelr owners" 

1 associations have a membervhlp or other legal or beneffclal Interest; (c) a city. town, or county haa approved the binding sBa 
plan for all such land; (d) such approved binding site plan Is recorded In the county or counties In which such land ls located; 
and (e) the binding site plan contains thereon the following statement: •An development and use of the lend described herak"t 
ahaH be In accordance with this binding site plan, es It may be amended with the approval of the city, town, or county having 
jurlsdlcUon over the development of such land, and In accordance with such other governmental permits, approvals, 
regulations, requirements, and restricUons lhat may be Imposed upon such land and the development and uae thereof. Upon 
completion, the Improvements on the land shall be Included In one or more eondomfnlums or owned by an aesoclatton or olher 
legal endty In which the owners of units thentln or their owners' associations have a membership or other legal or beneffclal 
lnlerest. This binding site plan shall be binding upon all now or hereafter having any lntereat In the land deecribed herein.• The 
binding site plan may, but need not, depict or descllbe the boundaries of the lots or tracta rasultl~ fi'om IMlb]ectJng a portion of 
the land to either chapter 84.32 or 64.34 RCW. A 8lte plan &hall be deemed to have been approved If the eHa plan was 
approved by a city, town, or county: (I) In connection with the final approval of a subdMslon plat or plemed unit development 
with respect to all of such land: or (II) In connec:Uon with the Issuance Of building permlla or final ceftlftcates of occupancy with 
respect to all of such land; or (Ill) Jf not approved pursuant to (I) and (II) of this aubsectfon (7)(e), then puf8uant lo such other 
procedures as such city, town, or county may have established for the approval of a binding ells plan; 

(8) A dMslon for the purpose of leasing land for facllltles providing personal wireless services whffe used for that purpose. 
•Personal wireless servlcas" means any federally licensed personal wfreless service. •Facllltfee• means unstaffed facllltiee that 
818 uaed far the tranamlaaon or recepUon, or both, of wtreteas communication servloea Including. but not netes88rtly llmlted 
to, antenna arrays, transmission cables, equipment aheltent, and support &ttldurea; and 

(9) A dfvlmon or land Into Jots or lracts of less than lhree actes that la recorded In accordance wflh chapter 58.09 RCW and 
la uaed or to be used for the purpose of establlehlng a site for conslructlon and operation of consumer-owned or fnvestor­
owned efecCrfc utlllty facffftlee. F°' purposes of this subsection, •e1ectrtc utlflty facfllties• means unateffed facRftlea. e>ecept for 
Ute presence of security personnel, that are ueed for or In connection with or to facllltate Che tranaml881on, dlelrlbutlon, aale, or 
fumlahlng of electrk:lty Including, but not limited to, electrlc power subatatfons. Thia subsection does not exen1't a dfvlslon of 
land fi'om the zoling and permitting laws and regufallona of cities, towns, counties, and municipal oorporatlons. Furthenn<Jfe, 
this subsection only eppUes ID electric utJllty facilltlea that wllf be placed Into service lo meet lhe electrical needs of a utlllty'e 
existing and new customers. New customers are defined as electric eeNice locations not already In existence as of the date 
that electric utility fadll1fes subject to the provisions of this subsection are pJsnned and con&fJUcted. 

(2004 c 230 s f; 2002c-44§1; 1992 c 220 § 27; 1989 c 43 § 4-123. Prior: 1887 c 354 ! f. 1987 c 108 s 1; 1983 c 121 s 2; prior. 1981 c 293 § 3; 1981 
c 292 § 2: 1974 ex.s. c 134 t 2: f9119 ex.s. c 271 § 4.J 

Notes: 
8everabl1Jty - Effective date -1989 c 43: See RCW 64.34.920 and 64.34.930. 
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ATIACHMENT3 

William L. Massc9 

February 17, 2011 

Bruce Neil 
Chairman 

41 NE Mtdway Blvd., Suite 101 

Oak Harbor, WA 98277 

Oak Harbor Planning Commission 
865 SE Barrington Ave. 
Oak Harbor, WA 98277 

{360) 675-9091 (360) 675-5341 F1111 

RECEIVED 

FEB 17 200 
CITY 0' OAK HARBOR 

l)eYolopMtat 811.tcs Deparbtnal 

Re: Proposed revisions to City of Oak Harbor Binding Site Plan Ordinance (OHMC 21.80). 

Chairman Neil and Planning Commissioners 

Our primary interest in the proposed revisions relate to the four separate parcels, of a total of eight 

parcels, 50% of the BSP owned by our company in Fee Simple Title, in the residential BSP known as 
Pier Point (our company's parcels are not part of the Pier Point Condominium). Our company also 
has a lenders deed of trust interest in a parcel of the BSP known as Oak Tree Village and we are 
therefore very concerned about restrictions that could impair the development rights of our client. 

The changes to the ordinance, as they are currently proposed by staff, become a property rights 
issue wherein property owners within a BSP could control the reasonable use of another property 
owner even if there is no detriment to the property owners who vote against proposed changes to 
the BSP. Opposition could by based on the apathy or animosity of one or two Individuals 

It's interesting to note that at the December 28 Planning Commission hearing, staff member Mr. 
Spoo acknowledged that this issue was brought to the city's attention as a result of an application 
to alter an existing site plan. Further testimony, allowed by the Chairman, identified Pier Point. 
Staff member Mr. Powers acknowledged that there Is a llnk between the history of the Pier Point 
application and the proposed ordinance changes. 

Please consider the following: 

Condominium ownership and regulations should not be confused w ith BSP regulations. 

Using Pier Point as the example; there are eight parcels and within four of the parcels there 
are eight condo owners. 

Rather than allowing all condo owners a vote, which creates a disproportionate advantage, 
it would be more fatr to allow each parcel within the BSP one vote. The right to vote on an 
alteration should be allowed only If there might be an effect on the reasonable use of the 
properties outside the area of the proposed alteration such as easement changes, utility 
changes or changes to building envelopes. A tie in the voting should be settled by an arbiter. 
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In the case of a commercial BSP consider the potential detriment to a commercial applicant 
if every parcel owner has a vote in the process and one vote could negate the applicant's 
process. 

If a vote is required it should only be by a majority of those property owners contiguous to, 
and directly affected by the proposed alteration. 

As you have seen by the process to date this is a complicated issue and doesn't necessarily work 
fairly if put to a vote by neighboring property owners. 

The City of Oak Harbor has adopted a Hearing Examiner process specifically to take the polltlcs out 
of land use issues. As you can see by some of the testimony the Pier Point example appears to have 
become somewhat political. 

"The City Council created the hearing examiner system in May 2004 to ensure that fair and 
Impartial decisions are made on project permits that are quasi--judiclal in manner and 
administrative decisions by city departments" 

If changes to the BSP ordinance are required they should be addressed in the same manner as 
other land use issues, such as plats, by administrative procedure for minor modifications and a 
public hearing before the Hearing Examiner for a major change. Jn either case appeal procedures 
are in place if there are disagreements. 

Our company currently has an appeal pending before the Island County Superior Court regarding 
our Pier Point application. It might be Instructive to table this Issue to walt for the results of the 
appeal. 

As a side note, I have been retired from the development and construction business for several 
years now. Our company wilt not be building on the Pier Point lots and I am only pursuing the 
appeal as a matter of my belief in an owner's right of reasonable use. Private property rights. 

If our appeal is successful Kathy and I will be donating a portion of, or all of the Pier Point parcels 
we own, as we have donated a number of our properties, to a non profit organ I zation which will 
use the sale proceeds from the parcels toward affordable housing to benefit modest income 
families. 

Sincerely, 

~jj~~ 
William l. Massey 

Cc: 

Enclosure: 

Ethan Spoo, Senior Planner, City of Oak Harbor 
Steve Powers, Development Services Director, City of Oak Harbor 
Margery Hite, City Attorney, City of Oak Harbor 
Jim Slowik, Mayor, City of Oak Harbor 

Copy of Pier Point map 
Oak Tree Village map 
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ORDINANCE NO. 

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21 .80, 
ENTTILED "BINDING SITE PLANS" FOR THE PURPOSES OF: (1) SPECIFYING THAT 
LOTS CREATED THROUGH BINDING SITE PLANS ARE LEGAL LOTS OF RECORD, (2) 
CLARIFYING TYPES OF MODIFICATIONS TO BINDING SITE PLAN STANDARDS 
ALLOWED. (3) ESTABLISHING A PROCESS FOR AL TER.lNG OR VACATING 
PREVIOUSLY APPROVED BINDING SITE PLANS, (4) REVISING THE REQUIREMENTS 
FOR A BINDING SITE PLAN MAP TO INCLUDE ONLY THOSE ITEMS RELATED TO 
LAND DMSION PURPOSES AND (5) AMENDING OTIIER. CODE LANGUAGE FOR 
CLARITY. 

WHEREAS, RCW 58.17.035 grants jurisdictions en altemative method for land division mown 
as "binding site plans" and: 

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisioJJS for 
aJtera1ion or vacation of binding site plan documents= 

WHEREAS, the City's existing Municipal Code does not pesently have a specific process for 
altering or vacating approved binding site plans and; 

WHEREAS, a SEPA environmental checklist was submitted for the proposed code changes aod 
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period 
ending on December 22, 2010 afler a 15-day comment period and whereas the City received one 
e·mail coounent and; 

WHEREAS, the City issued a SEPA Detemlination ofNonsiguificance for the proposed code 
amendments on December 22, 2010 after a 15..&y public comment and appeal period, as 
required by WAC Chapter 197· 11-535 and whereas no comments or appeals were received 
during this period and; 

WHEREAS, as required by RCW 36.70A.106, the City provided notice to the Department of 
Commerce on December 10, 2010 and received no comments .fi'om the Deparement; aod; 

WHEREAS, as part of an enhanced public participation process. the City provided notice of the 
Planning Commission public hearings to interested parties on December 17, 201 o. January 7, 
2011, and February 3, 2011 and that such notices were in addition to the usual notice procedures 
required for a code amendment. 

WHEREAS, after due and proper notice. public hearings were conducted by the Planninii 
Commission on Decembe1· 28, 2010, January 25, 2011, and Febnuuy 22, 2011 and a public 

J bea~ was held by the City Council on . 

TiiE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows: 

Bindi.o1 Site Pim Code Ameodmenl 
Ordioance 
\\Cicyl\plennillf\PtanCom\PCI 1\2·22·1 l\BSP Code Updale\BSP 1mendllleot ord fmal draft 021811 ~ 
Pate 1 of II 
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Sectiop Ope. Oak Harbor Municipal Code Chapter 21 .80 entitled "Binding Site Plans,, last 
amended by § 10 of Ordinance 1568 is hereby a.mended to read as follows: 

Chapter 21.80 
BINDING SITE PLANS 

Sections: 
21.80.005 Title. 
21.80.010 Binding site plans aUowed. 
21.80.020 Dil'ision or property. 
21.80.025 Condominium bindfag site plan. 
11.80.030 Effect. 
11.80.040 Application. 
Jl:.88.IH JlteeeedaM 11pe• applitatieB. 
21.80.~ Requirements for a bindina site plan map. 
11 NSS Sjt5 pip rgylq qqplgd. 
11.80.~ Certifications required. 
ll.80.~ Tide report. 
llulOuON SIM IJ ........ , 
21.80.~ Approval procedure. 
21.80A4G122 Recording requirements. 
21.SOAa0.1.ll Development requirements. 
21.80.~llll Standards for review of commen:iaJ blndilla site pin. 
21.80..l40Jlll Standards for biadJD1 site plans for condominium developments regulated 

by Chapter 64.31 gpd 64,34 RCW. 
21.80.~J.ll Performance guarantee requirements. 
21.so..uo.a Warranty requirements for acceptance of final improvements. 
21.80.mJ.a Survey required. 
21.80Alll§I Dedication- Warranty deed. 
21.80-*Jll Bguiremspts for Xalodlflcatioa of b'8dlpg •Mg plep steeslerda. 
21,l&t§Q Altcp&p gryegUpp qfeg IPPWsd htpdlpg lite pleg, 
21.so.ao.m Appeals to the hearing aaminer. 
21.BOMO. Enforcement. 

21.80.00~ TJtle 
This chapter shall be entitled "BindiD{l Site Plans.•• 

21.80.010 Binding site plRns allowed. 
It is provided tha~ as an alternative to subdivision or short subdivision requirements under this 
title, epd u allows;d by Rew Chlpter 58, 17, divisions of land may be completed by binding site 
plans for classes of property specified in OHMC 21.80.020(1) tbrou{dl (4J.). 

21.80.020 Division o(property. 
Division of property by bindin!l site plans may only be used for the following: 
(1) Divisions of land into lors classified for industrial or commercial use; 
(2) A divisioo for the purpose of lease when no residential structure other than mobile homes 

or travel trai len are pennitted to be placed upon the land so lq as the site plan complies 
Biodina Sitt Plan Code Amtadmem 
Osdinanct 
\\Cityl'\plannin1\PlmCom\fC1 l\2·22·1 l\BSP C'ode Update\BSP amendment ord final drat\ 021811.doc 
Page2ofll 
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with all applicable mobile home park regulations and the zoning code: 
.(a~ A dl\·ieiee made ler tlte Ptnf8&e ef aUeffttieR ey a8j:MliRll het1edai:y lieee, ee$\TJBl!ft 

p111Uet:I er ~fatted lem er l:>elft, whie:h eees uet ereate aay Hdi4ieeal let, ff8et, pMeel, 
s~e. er df\iisies Ber ereate es.y Jet ·.vtiie:h eeBtaiss iBetHlieieftt area eEI Elimemiea fe meet 
mHHBlllHl HEtHil·emeate £9£ wid&h ea~ area fea· e ln1ilEliRll &ite; BHd 

(4'Ul A division ofland subject to Chapter 64.32 and 6434 RCW as now in effect or hereaftel' 
amended so long as the site plan complies with tile standards for co11domini\un division 
under 01-IMC 21 .80.+4@~. 

21.80.025 Condominium binding site plan. 
I Divisions of laud into lots or tiaclB are allowe4 if: 

(1) A b.indiog site plan may be used to divide properry without proceeding through division 
by subdivision or short subdivision when the land or a portion of it is subject to either 
Chapter 64.32 or 64.34 RCW when the following conditions are met: 
(a) The improvements constructed or to be constructed thereon are required by the 

provisions of the bmding site plan to be included in one or DJDre condomini'UIDS or 
owned by an association or other legal entity in which the owners of units therein. 
or their owners' associations have a membership or other legal or beneficial 
interest: 

(b) The city has approved a binding site plan for all such laud; 
( c) Such approved b.io.ding site plan is recorded in the coun1y or C01D1lies iD which 

such land is located; and 
(d) The binding site plan contains thereon the following statement 

All development and use of the IRDd described herein shall be in accordance with 
this binding site plan. as it may be amended with the approval of the city, town. or 
county having jwisdiction over the development of such land, and iu accordance 
with such other govemmental permits, approvals, regulations, requirements, and 
restrictions that may be imposed upon such land and the development and use 
thereof. Upon completion, the improvements on the land shall be included in one 
or more condominiums or owned by an association or other legal entity in which 
the owners of units dlerein or their owners, associations have a membmhip or 
other legal or beneficial interest. This binding site plan shall be binding upon all 
now or hereafter having any interest in fhe land descnl>ed herein. 

{2) The bindin11 site plan may. but need not. depict or describe the boundaries of the lots or 
tracts resultintr ftom subjecting a portion of the land 1o either Chapter 64.32 or 64.34 
RCW. 

(3) The bindintt site plan for condominnuns shall be deemed approved if 
(a) Done in coonection with the final approval of a subdivision plan or planned unit 

development with respect to all of such lands; 
(b) Done in coooection with the issuance of a building pennit or final certificate of 

occupancy. 

21.80.030 Effect. 
Upon approval and recording of a binding site plan, any and all sale or leases oflots within the 

f 
property covered by the site plan shall be in accordance with the binding site plan. I.cts Parcels, 
gr qaqs m ated thwush !l!e bipdjpp sjte olop prgsedwe shell bs legal Jots o(recgr4 Such lot 
Biodinll Sitt Plan Code Ameodment 
Ordinance 
\\Cityl'Plmnin!J\PlanCom\PCI 1\2·22·1 l\BSP Code Upda~SP •meodment ord final draft 02 lSJ I.doc 
Paae3of11 
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lines es are shown on the binding site plan shall be lot lines for setback purposes under the 
zoning code n1 effect at the time the issue of setbacks is to be detenmned. A binding site pion 
does not authmjze constmctjon, Coustrnction is peqpjtted upon epprpyal ofcopsttuction and 
hnildjns gennjts tbgt jmnlement the h judjp g s jte pl11p 

21,80,035 Site nlon review reonlred, 
A 3ite plgn pm·§Jtppt tg @Chanter J 9,48 js remy1y1 for eyery lot sregted 1mdsr tbjs sl1epter 

21.80.048 Applicntion. 
Ap awlisatiWJ fm a Wndips §ite plep gll he svhmittesl gn a fopp pressribe4 by the Qin;stgr 
pd 1ball inslyde all pthcr reqymepts as specjfiesi in this eQwpter. A hjpdjpg site Wag 
oppljcatjgp may be procp;d spnctmpt wjth, gr separate &om 8 site plep rmew applicatjop 
!"WW Clwnter 19 48 OtJMC 

Aa app)ieest fer site pla ~•tier Chapter 19,48 OHMC ~at the time efapplieatiea 
fer lite plflll WJiew alee 1e.1t:1est 11lat ike tite pie IJe pHee98M as a MadiBg Mte plaft te allev1 tile 
aTJili811 af prepeRy ilde • ., ••• trute. late er, •••. 

llA8a818 PNeedtlH apea •pplieatiH. 
M tile aw time 11 d• eetsinfr8 a plea"""""" tile.,, ... sh" •mit a p11Hmbssy --.@I &Re 11181' mee .. dte -.±eweafl eflllia eMJtef &Bd tM 9fallilaN9 fer develepmest ea 
set eet iB Cllapter 31.49 OHMC, 

21.80~ Requirements for a binding site plan map. 
The applicant shall submit two exact duplicate binding site plan maps meetin[l the followinll 
requirements, The~ binding site plan shall be drawn on mylar <hafting film having 
dimensions of 24 inches by 36 inches and must include the follow.iog: 
(I) The name of the bin<lin, site plan; 
(2) Legal description of the entire parcel; 
(3) The date, scale end north arrow; 
( 4) Boundary lines. right-of-way for streets, easements and property lines of lots and other 

sites with accurate bearings, dimensions or angles and arcs, aod of all cmve data~ 
(5) Names and right-of-way widths of all slreets within the parcel and immediately adjacent 

to the parcel. Sfreet names shall be consistent with the names of existing adjacent streets: 
(6) Number of each lot and each block; 
(7) Reference to covenants. joint use. access easements. or other agreements eitller to be filed 

separately er ea tM hiadia8 eite pla must be referenced on the binding site plan; 
(8) aesml' 11t1Mak liaee •Ii INild;a~ 11Ml1p1 aiNI wh• applie8"Jat 
(9) Location. dimensions aod pwpose of any easements, notin{l iflhe easements are private 

or public~ 
(10) Location and description of monuments and all lot comers set and found; 
(J 1) Datwn elevations and primary control points approved by the engineering department. 

Descriptions and ties to all control points shall be shown with dimensions, ao¢es, and 
bearings; 

(12) A dedicatory statement acknowledgin(l public and private dedications and grants; 
J .(U~ Parlaatt areas, l'•arel eireMlatiee, ae4 Jaa4eeapia11 8fM1 w.lla applieaWei 
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(14) Pfepesed 11se mul leee•iee efNldi:e~ will ~imeesiees where applieaele~ 
(U) Lea8Hi8 &Hae '>'-tftere applieMle; 
~ Utilities ~ and 
~ Other restriction and requirements as deemed necessaJ:y by 1he city. 

The bindipg site plep maP shall be on B sepagtle sheet(s) from the site plan pmcessed lUlder 
ch@ptet· 12,48 

21.80.~ Certifications required. 
(I) A certificate is requit-ed [tiving a full and comet description of all lands divided as they 

appear on the binding site plan. including a statement that the division has been made 
with the free consent and in accordance with the desires of the owners. If the binding site 
plan is subject to a dedication, the cerlificate or a separate written instrument shall also 
contain the dedication of all streets and other areas to the public, to an individual or 
individuals, religious society or societies or to any corpomti~ public or private as 
shown on the binding site plan and a waiver of all claims for damages against any 
governmental authori1y which may be occasioned to the adjacent land by the established 
construction.. drainage and maintenance of the road. The certificate or ins1rument of 
dedication shall be sigaed and acknowledged before a notary public by all parties having 
any ownership interest in the land divided and recorded as part of the final binding site 
plan. 

(2) A certification by a licensed smveyor is required, licensed in the state, that 1he biodiJlg 
site plao survey is accurate and conforms to the provisions of these re~tions and state 
law. 

21.SOMOIZI Tide report. 
All binding site plans shall be accompanied by a title company certification {current within 30 
days from filing of the binding site plan) confirming that the title of the lands as described and 
shown on the binding site plan are in the name of the owner(s) signing the binding site plan. 

I 
l!,89.898 SMWy H ... lred-. 
A N!Vey B11t he ,-...ti fer er.·ety &.iatliag eita pllB ~ er lllltler tile 1t1p.W11i1a 1f a RIM 1f 
WHIJill@tea re~tere• lllllfl sw vey8f. 

I 21.80AOGUI Approval procedure. 
(I) Binding site plan approval shaU be a Type 11 review process. 
El) •"'.zs par4 ef er al.- site plaa ..Wew as pFevillell ·mdr OHMC Title JP, applieaatt fer r..J 

llliallia9 1it1 pl• app11r;al ahaR iii the re.Wetl .... , .. BMetia8 IHI tile re.mamlllfl 
eflhil Napter with die dewlepmeat 118PU!ees depaRIBeat. 

(i~ The director shall review the iaal IMadiJl8 1ie1 plae aPPliSftiop Jtnd circulate it to other 
city departments to determine whether the requirements of this chapter lllli pH'iminuy 
app1·ewd have been met. 

(4.1) lftbe director and city engineer determine that the requirements are met, they shell 
approve and sign the binding site plan. 

(~ If either the director or the city engineer detennine that the requirements have not been 
met. the Real binding site plan shall be returned 10 the applicant for modification, 
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correction. or other action as may be required fol' appl'Oval. 
(&~ If the conditions have been wet, the director and city engineer shall inscribe and execute 

their written approval 011 t11e face of the bi11di11g site plan. 

21.80~ Recording requirements. 
(1) When the city finds that the binding site plan proposed f01· final approval meets all the 

conditions of fmal approval, then the applicant shall take both original m.ylm· binding site 
plan maps to the Island Cowiry auditor. One of the 011,ginals of said binding site plan 
shall be recorded with the Island County ouditor. The other will be stamped by the 
auditor and forthwith returned to Oak Harbor. In addition. the applicant will furnish the 
city with one paper copy of the mylar recorded by the auditor. Jn addition. 011e paper 
copy shall be furnished by the applicant to the Island Comity assessor. 

(2) The applicant must provide the city with proof of proper filing and recording before the 
binding site plan becomes valid. This proof shall include a certification by the applicant 
and the surveyor certifying that the binding site plan bas not been altered between the 
time it was approved for recordation and the time of actual recordation by the Island 
Comity auditor. 

I 21.80.~JJUL Dewlopaent requirements. 
All development must be in conformance with the recorded binding site plan. 

I 21.80.-YOllll Standards for review of commerdal ewl mdlllfrial blnclin& site plaD&-
1be following standarda shall apply to commercial and industrial binding site plans: 
(1) Divisioo lines between lots in commercial binding site plans shall be considered lot lines 

under Oak Harbor zoointt code. 
(2) Each such tract 01· lot c1"eated by such binding site plan shall have one designated front lot 

line and one rear lot line including those which have no street frontage. 
(3) All tracts, parcels and lots created by a binding site plan shall be burdened by an 

approved maintenance agreement maintaining access to the variOU8 lots, tracts and 
parcels and for the cost of maintaining landscaping and other common areas. 

(4) When any lot .• tract or parcel is created without 30 feet of street frontage, easements shall 
be given to the city allowing access for police, fire, public and private utilities along the 
access roads to each tract, lot or pareel. 

(5) If the city elects. the city shall be granted a power to maintain the access easements and 
file liens on the property for collection of the costs incurred in maintaining such way. The 
power to maintain such access ways shall impose no duty on the city to maintain the 
access way. 

( 6) The bioding site plan shall contain a provision that the owner's failure to keep the tire 
access lanes open and maintained may subject the propet1y to being abated as a nuisance 
and the city may teiminate occupancy of such proper:1ies until the access easement ways 
are adequately maintained. 

(7) Freestanding siguage may be off of the tract, parcel or lot where the business is located as 
long as sign requirements are met within the area encompassed by the bindin(l site plan. 

(8) Sufficient parking for each use must be located on the lot where the use is located or joint 
parking agreements must be recorded by the owners for the area of the binding site plan. 
Prior to building pennit approval, parking agreemeuta will be reviewed by the director. 

Bindin{t Site Plan Code Ameodm.eat 
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(9) Lendscapin[l requirements will be met for each phase of the binding site plan. 
Landscaping requirements may be met for m1 area of one or more lots as long as a joint 
mai11te11ance agreement is recorded or included i11 declaration of covenants 

21.80."4tll! Standards for binding site plans for condominium developments regulated 
by Cbnpter 64.32 pd 61,34 RCW. 
Development standru·ds for condominiUlllS including residential 11nits or structures shall meet 
either the standards set out in subsection (1) 01· (2) of this section: 
(I) All lots and development shall meet the miniJm•m requirements of this title as now in 

effect or hereafter ftlllended. Phase or lot lines shall be used as lot lines for setback 
purposes under the zoning code. 

(2) Condominiums may be developed io phases where ownership of the property is unituy 
but all structures may oot be completed at the same time or differinll lenders finance 
separate structures or areas of lhe property, The following conditions shall apply to 
phased condominiums: 
(a) AIJ areas not within the building envelope are subject to joint use and are 

burdened by a joint oblipation to maintain any and all access ways. The city shall 
have oo obli{lation to maintain such access ways. 

(b) lbe city of Oak Harbor shall have an easement for access along and over access 
ways and parkiug areas to allow police, building, fire and utility department 
pelSODllel to inspect and observe such property, buildinp aod activities on the 
property as well as for proviclinJ emergency and law enforcement services and 
easements for utilities over and under such access ways. 

(c) Reciprocal easements forpadcing shall be provided to all tenants and owners. 
(d) The developer has sehaifftecl entered jptp a •iediag eeheftle deyelgpmcnt 

•mement pug•wot to t£.'h•pter 18,30 for completion of all phases. 
( e) Phase lines must be treated as lot lines for setback pwposes under the zoning code 

unless the pl'operty owner will place a covenant on the binding site plan that the 
setback area for built phases, contained in all unbuilt phases, shall become 
common areas and owned by the owners of existing units in the built portions of 
the condominium upon the expirarion of the completion schedule described in 
&H11etiea (l) eftWe e11tie•the d@velopmept •memeart WWllR' tg,Cbaptu 
.wa.. 

(f) All public improvements are guaranteed by bond or other security satisfactozy to 
the city engineer or bis desipee. 

W All built phases in a condominium binding site plan shall have joint and several 
obli(UltiOO to maintain laudscaping through covenants or easements or both to 
assure that the responsibility is shared amq the various owners. 

f 21.80.M&J.1.il Performance gaarantee reqanments. 
(I) In lieu of completing the required public improvements prior to approval of the binding 

I site plan, the applicant may request Mel approval. subject to the approval of a suitable 
pamntee. The ~uarmtee must be in a form acceptable to the city and in au amount 
colUJlleosurate with improvements to be completed. The amount of the prantee is 
established at 100 percent of the cost of the city having to construct the improvements 
plus 20 percent for contingency. The ~uarantee amount will require yearly review by the 
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city and the epplicaot will be required to revise the guarantee amount to reflect current 
inflation rate. Based 011 tbe revised amount, the applicant will resubmit suitable guarantee 
to tlte city. Also, the gual'antee will be restricted as far as the amount of pel'missible time 
in which the improvements must be completed. If not a regular surety bond from on 
acceptable state approved surety. the guarantee must be in a fo1m acceptable to the city 
attorney. 

(2) Guarantee funds will not be released by the city unless approval has been received from 
all applicable depai-tments that are responsible for acceptance and/or waintenance of such 
improvements. Partial releases will not be allowed. 

(3) All improvements begun by the applicant must be completed. Once the applicant bas 
begun making improvements, the applicant shall not be eligible for submi~ a 
guarantee to the city to cover the incomplete improvements. 

( 4) Public improvements must be in place at time of certificate of occupancy or acceptable 
assurances for completion witti a temporary certificate of occupancy. 

I 11.80~ Warranty requirements for acceptance of final improvements. 
At the time of fmal acceptance of the improvements, the applicant shall provide to the city a one­
year warranty guarantee at J 0 percent of the established final cost of the public and/or off-site 
improvements which must be acceptable to the city. 

1 11.80.~J.3. Survey required. 
(1) A muycy WJW be perfqgped fpr mcerx bjpdjpg ajte Wgn. 1be survey required must be 

conducted by or under the supervision of a Wasbin~on State registered land swveyor. 
The surveyor shall certify on the binding site plan that it is a tme and correct 
representation of the lands actually surveyed and the smvey was done in accordance with 
city and state law. 

(2) In all bindinit site plans, lot comer survey pins must be set before final approval can be 
granted. 

(3) In all binding site plans, perimeter monuments must be set before :final approval can be 
~mted. 

( 4) In all binding site plans. control monuments must be set before final acceptance of public 
improvements. Performance guarantees must include the installation of all control 
monuments. Control monuments must be .installed per city desi{l:D and construction 
standards. 

(S) In all binding site pbms, where final approval is to be granted by the acceptance of a 
perfoJJD8Dce guarantee, Jot comer and perimeter monumeo1B must be set. The 
performaoce guarantee must include lhe resetting of any monument t.hat has been lost 
during construction of public improvements 

21.80.41&.1.8 Dedicadon-Warranty deed. 
Any dedication, donation or grant to the Cjtv as shown on a bindin[l site plan shall be considered 
a statutory wammty deed to the ltf&ntee fo1· the use intende4 The bWdWg site plan prQSC§§ES of 
Jhi' chnpter shall pot bs used to create. alter, or e'imjute npy rights in prpperty ariijps sglely 
between priyate owners pf prgperty wjthjp !he bindjnp sife plpp All l"fh pmate dedicotiops, 
dopatjogs or SPPD sh@ll be separofely resonled with t4e soupgy audigor 'Pd referegse therelo 
med' oo the biedips ,;1e pJap 
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21.80.~lZSL Reguircmepts for modificatton....of bindjpg sUe plop stapdgrds. 
( J) Alty applie8ftt et1n reEftiesf eftd make applieetieB te ~he eily lefl'tle!Hieg As part of the 

ppproynl of ap gripinaJ hindjpp site plpp np ppplicant mey request a modification of up to 
five percent from a lot dimensi01wl requirement <setbacks. lot size. lepgth. wid!h. or lot 
cgymge) o~ OHMC 21.89.BQ er 2l.89.l4Q er OHMC the BWlisable zonipg standards 
foupd in Title 19 QHMC sq lgng ft§ the maxjmnm demitv gllgwcd jn the zone i1 npt 
exseeded, 

(2) Such request for modification shall be submitted by the applicant conspm;otly with the 
hipdjpg sjte plop gwlicprioo pnd considered by the director as 8B a~ a Txne I 
decision. 

(3) The modification shall not be granted by the director until the followio[l facts have been 
established: 
(a) There are exceptional circumstances of conditions such as: locations of existing 

structures, lot configtuatioo, topographic or unique physical features that apply to 
the subject property which prohibit the applicant from meeting the standards of 
this chapter; 

(b) The authorimtion of the modification or variation will not be detrimental to the 
public welfare or injurious to property in the vicinity or zone in which the 
property is located; 

(c) A hardship would be incurred by 1be applicant if he/she complied with the strict 
application of the regulatiOD&; 

(d) Landscaping requirements are oot thereby reduced. 

2J ,I0,180 AHcretipp pr p58Upp pf ep eppmysd blpdmg pte plpp2 

The pwpose of thjs section is to woyide a process by wbish changes Cglts;l'ftiops or yaCftionsl m 
a JGC9'ded biwting site plan pwy be cgqajdere51, Chapsg moseyed tmder thi1 secfioo IDU§t be 
related to the IApd diyisjon purposes ofa bipdjps sjte ply A}tegmn 'I yaqtjpn ofgll or a 
oortion of an apprpyed binding sjte plap may be considm;d subject to the prpyjsigns of this 
section, 
CU Definitions, 

(al Alteration; for th' purposes of this sestign, an alteroJion is a MPPR to the 
rssmded binding sjte Wop mpp that is rcJate4 to w cgmjsgepg witb the lppd 
diyision ewpgses of 1his sheptq pd thnt esnsmlly n;lago tg die jtm deasnbed 
ip Sestiop 2L8Q.0SQC4), (9l. 061 w Cpl, Fw bipdjps site pip apwpyed wiw to 
XXX, 201 L •ltmtjgw mpy al19 be sgvjdcmd gg 1he foUgwing ekm!mJbi ofa 
bjpdins site pip· 700ins se!bgsk linFla bujldins epyelgpg, wltjpp pas. serupl 
cjrsnlotiop, landsgping •m"' wgppsed ll§C erut lgcatjm pf buikMnes nwl lpadjps ... 

Q>l vasatiop; for the puroosg ofthls sectioe, a nsatiop js the mpoyal gfa 
propertyCsl jpm a bipdips sjte Plan sq that the ghligtjQM qgted updq tlae 
biwling sige plap no lonser apoJy to iliag propcrtyls), }'asetjon maY epniy tg a 
oortiop gr the cnrirs'V of. bipdjps 'its pl•p 

(2) Submittal regujrement§ for a)tmfions opd yasations, 
Cal Appljcatioo fopn, Ap appljqtion shill be submitted go a fopp woyided by the 

Diqctm;, 
Bindint Site Plan Code Amendment 
Ordinance 
\\Cityl \planoio@\PlanCom\PC 11 \2-22-11 \BSP Code Update\BSP amendment ord fml chft 0218 l l.doc 
Pa~9ofll 

AITACHMENTS 39 107



ATTACHMENT3 

(b) Ijfle 1eport All gnnUcgtigps tg glter gr yecage a hipdjng sjte plgn sbgll be 
acc91Pp811ied by a title company ce11ification Ccwept within 30 days from filins 
of the appljgtion) confirming tbgt tile title of th; lands as described apd shown on 
the onntisotjgp ors in the pnme pfghe gwgerfa) ajggjpg the gpplisgtigg, 

(c) Authoritv to Submit alteratign or vasation applicgtion, The gltergtion or yncation 
applisation sball contain the sispahJJe& of@ll those gwpm oflots who pre direstlv 
nffested by the gmpgsed olteratim1 w yasatjgn 

!dl The altemtion or yacgtion apoJication fol' a binding site oJag shill cgntain all 
mgteria]s required of binding sjte plan awlisatjops as specjfie4 in this chapter 
µpless mherwjse wajyed by the pjrestor, 

Q> Criteria for Reyiew, 
(a> The pmpmed nltptjoo 1bgll meet the rempp;menf§ pf tbj1 Cbnpter vmJieble tQ. 

Che ppdcdyipg bipdjps Bite pJ,p 
Cb) Any altemtion of pn approved Wpdjpp site Plan affestipp an 1mmzired 

deyeJ2P'DCOt gmgms;mt W'J ip tJu; dirmtiqp mt!Je pjp;stw jmljdgte the 
cxistjpg deyeiopmept •weemmrt npd regujre negotiatjon 9(1 new deyelopmept 
•mms;ut pppwmt tg Chapter 18,30, The new deyelppmgt ammcgt Mhall mt 
to Che Qtx dmlqgmmt rs;BVl•tiom in c«esg nt ghe tie the pirestpr bu 
Mftmpjped 1he nppligtion for altmtion to be geshniglly comp(ete in •cssmlnpse 
with the rmyigpg;pf§ pfQeptn 11 2Q QHMC 

(s) The mmms" yesntism nheP oot segR the mwtinjpg pm1im1 pf gn mmpyed 
bindjng site plan to WI to llleljt the reguiremepts ofthjs Cbaph;L Anv ngp~ 
cgpfqgpities created by lllch a vacation myst be mnedied prigr to fippl 8Qprpyal 
gffhC JISftjgn Pmpcrty wjfhjp@ bjpsfjpg eitg plfP mbiest tg DP ppprpyed 
DC@fiop shnll sopstitute ope lgt ew1 the ba)anc;e of&he apwoyed binding sife plan 
wp mmniu u opprpyed. 

(4) Reyiew wgcesa. Applications for gltmtjog gr uqtign of 1 bipding site Wp shall be 
prpcgsed pder a Review Pmsell II ac;sorstipp to Cbeptcr 18,20 OffMi, 

J l1.80.HOJ2tl Appeals to the bearin1 aaminer. 

t 
(J) 

(2) 

An appeal of the decision relatio[l to the binding site plan shall be made to the hearing 
examiner in assordeoce wj1h the wpsedwes set out in ChaJJtq 18.40,. 
The written appeal shall include a detailed explanation stating the reason for the appeal. 
The decision of the bearing examiner shall be the final action. 

21.IOAIOD,2 Enforcement. 
1be auditor shall refuse to accept for recording any bindintt site plan which does not bear the 
verification of approval as defined by this chapter. The city attorney is authorized to prosecute 
violation of this chapter and to commence actions to resrrRin and enjoin a violation oftbis 
chapter and compel compliance with the provisions of this chapter. The costs of such action shall 
be taxed R[leinst the violator. 
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Section Two. SJ:verability. If any provision of this Ordinance or its application to any person or 
circumstance is held invalid, the remainder of the Ordinance or the application of the provision 
to othet· persons or circumstances is not affected. 

Section Thre~. Effective Date. This Ordinance shall be in full force (5) five days following 
publication. 

PASSED by the City Council this ___ day of ___ ~, 2011. 

( ) APPROVED by its Mayor this __ day of _____ , 2011. 
( ) Vetoed 

THE CITY OF OAK HARBOR 

Mayor 

Attest: 

City Clerk 

Approved as to Form: 

Cjty Attomey 

Published: ________ _ 
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ORDINANCE NO. 

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21.80. 
ENTITLED "BINDING SlTE PLANS" FOR 11lE PURPOSES OF: (1) SPECIFYING THAT 
LOTS CREATED THROUGH BINDING SITE PLANS ARE LEOAL LOTS OF RECORD, (2) 
CLARIFYING TYPES OF MODIFICATIONS TO BJNDING SITE PLAN STANDARDS 
ALLOWED, (3) ESTABLISHING A PROCESS FOR AL TERlNG OR VACATING 
PREVIOUSLY APPROVED BJNDING SITE PLANS, (4) REVISING TIIE REQUIREMENTS 
FORA BINDING SITE PLAN MAP TO INCLUDE ONLY TIIOSE ITEMS RELATED TO 
LAND DMSION PURPOSES AND (5) AMENDING OTHER CODE LANGUAGE FOR 
CLARITY. 

WHEREAS, RCW S8.17.03S grants jurisdictions an alternative method for land division .known 
as "'binding site plaoi' end; 

WHEREAS, RCW 58.17 .035 requires that binding site plan ordinances contain provisions for 
alteration or vacation of binding site plan documents; 

WHEREAS, the City's existing Municipal Code does not presently have a specific process for 
altering or vacafintl approved binding site plans and: 

WHEREAS, a SEPA environmental checklist was submitted for the proposed code chan!les and 
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period 
ending on December 22, 2010 after a 15-day comment period and whereas the City received one 
e-mail comment, and: 

WHEREAS, the City issued a SEP A Detemlinatioo ofNoosignificance for the proposed code 
amendments on December 22, 2010 after a 15-day public comment and appeal period, as 
required by WAC Chapter 197-11-535 and whereas no cc>mments or appeals were received 
during this period and; 

WHEREAS, as required by RCW 36. 70A.l06, the City provided notice to the Department of 
Commerce on December 10, 20 l 0 and received no comments from the Department; and; 

WHEREAS, as part of an enhanced public participation process. the City provided notice of the 
PlllmliD8 Commission public hearings to interested padies on December 17, 201 o. January 7, 
2011, and FebnJary 3, 2011 and that such notices were in addition to the usual notice procedures 
required for a code amendment. 

WHEREAS, after due and proper notice, public hearings were conducted by the Plannintt 
Commission on December 28, 2010. January 25, 2011, and February 22, 2011 and a public 
hearin{l was held by the City Council on __ _ 

THE CITY COUNCll. OF THE CITY OF OAK HARBOR do ordain as follows: 
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Section One. Oak Harbor Municipal Code Chapter 21.80 entitled "Binding Site PlBUS'' last 
amended by§ 10 of Ordinance 1568 is hereby a111ended to read as follows: 

Sections: 
21.80.005 
21.80.010 
21.80.020 
21.80.025 
21.80.030 
21.80.040 

21.80.0SO 
21.80.055 
21.80.060 
21.80.070 

21.80.080 
21.80.090 
21.80.100 
21.80.110 
21.80.UO 

21.80.130 
21.80.140 
21.80.150 
21.80.160 
21.80.170 
21.80.180 
21.80.190 
21.80.200 

Title. 

Chapter 21.80 
BIND~G SITE PLANS 

Binding site plans allowed. 
Division of property. 
Condominium binding site plan. 
Effect. 
Application. 

Reqmrements for a blading site plan map. 
Site pbm review required. 
Certifications required. 
Title report. 

Approval procedure. 
Recordia& reqairements. 
Development requirements. 
Standards for review of commerdal binding site plan. 
Standards for binding site plans for condominium developments rep)ated 
by Chapter 64.32 and 64.34 RCW. 
Performance guarantee requirements. 
Warranty requirements for acceptance of ftnal improvements. 
Sarvey required. 
Dedication - Warranty deed. 
Reqairements for modification of blndin1 site plan standards. 
Alteration or vacation of an approved blndinl site plan. 
Appeals to 1he hearing e1:aminer. 
Enforcement. 

21.80.005 Tide 
This chapter shall be entitled "Binding Site Plans." 

21.80.010 Billding site plans aDowed. 
It is provided that, as an alternative to subdivision or short subdivisioo .requirements under this 
title, and as allowed by RCW Chapter 58.17, divisions of land may be completed by binding site 
plans for classes of properly specified in OHMC 21.80.020(1) through (3). 
21.80.020 Division of property. 
Division of propei1y by binding site plans may only be used for the followio{l: 
(1) Divisions of land into !ors classified for industrial or commercial use; 
(2) A division for the purpose of lease when no residential seructure other than mobile homes 

or travel trailers are permitted to be placed upon the land so long as the site pla11 complies 
with all applicable mobile home park re~tions and the zoning code; 
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(3) A division ofland subject to Chapter 64.32 and 64.34 RCW as now in effect or hereafter 
amended so lollll as the site plan complies with 1he standards for condominium division 
under OHMC 21.80.120. 

21.80.025 Condominium bindinc site plan. 
Divisions of land into lots or tracts are allowed if: 
(J) A binding site plan may be used to divide property without pmceeding tlu:ougb division 

by subdivision or short subdivision when «he Jand or a portion of it is subject to either 
Chapter 64.32 or 64.34 RCW when the followintt conditions are met: 
(a) The improvement! constructed or to be constructed thereon are required by the 

provisions of the binding site plan to be included in one or more condominiums or 
owned by au association or other legal entity in which the owners of units therein 
or their owneIS' associations have a membership or other legal or beneficial 
interest; 

(b) The city has approved a binding site plan for all such laud; 
(c) Such approved binding site plan is recorded in the coun1y or counties in which 

such land is located; and 
( d) The binding site plan contains thereon the following statement 

All development and use of the land described herein shall be in accordance with 
dlis binding site plan. as it may be amended with the approval of the city, tO'Wll, or 
county having jurisdiction over the development of such land, and in accordance 
with such other governmental permits, approvals, regulations, requirements, and 
i-estrictioos that may be imposed upon such land and the development and use 
thereof. Upon completion, the improvements on the land shall be included in one 
or more condominiums or owned by en association or other legal entity in which 
the owners of units therein or their owners' associations have a membership or 
other legal or beneficial interest. This binding site plan shall be bio.din!I upon all 
now or hereafter having any interest in the land described herein. 

(2) The binding site plan may, but oeed not, depict or desc1ibe the boundaries of the lots or 
tracts resulting from subjecting a po11ion of the land to either Chapter 64.32 or 64.34 
RCW. 

(3) The binclintl site plan for condomioiwns shsll be deemed approved if 
(a) Done in connection with the final approval of a subdivision plan or planned unit 

development with respect to all of such lauds; 
(b) Done in connection with the is8U8Dce of a building permit or fmal certificate of 

occupancy. 

21.80.030 Ell'ect. 
Upon approval and recording of a binding site plan. any and all sale or leases oflots witbia the 
property covered by the site plan shall be in accordance with the binding site plan. Lots, parcels. 
or tracts created through the binding site plan procedure shall be legal lots of record Such lot 
lines as are shown on the bindin8 site plan shall be lot lines for setback pwposes unde1' the 
zoning code in effect at the time the issue of setbacks is to be determined. A bindintl site plan 
does not authorize construction. Constmction is permitted upon approval of construction and 
buildin~ permits that implement the binding site plan. 
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21.80.035 Site plan review required. 
A site plAn pul'suant to chapter 19.48 is required for eveiy lot created under this Chapter. 

21.80.040 Application. 
An application for a binding site pla11 sball be subm.itted on a fonn prescribed by the Director 
and shall include all other requirements as specified in this Chapter. A bindins site plan 
application may be processed concurrent with, or separate from, a site plan review application 
under Chapter 19.48 OHMC. 

11.80.050 Requirements for a binding site plan map. 
The applicant shall submit two exact duplicate binding site plan maps meeting the following 
requirements. The recorded binding site plan shall be drawn on mylar dra:fting film having 
dimensions of 24 inches by 36 inches and must include the following: 
(1) The name of the binding site plan; 
(2) Legal description of the entire parcel; 
(3) The date. scale and north anow; 
(4) Boundary lines. right-of-way for streets. easements and property lines of lots and other 

sites with accurate bearinp. dimensions or angles and arcs~ and of all curve data; 
(5) Names and right-of-way widths of all streets within the parcel and immediately adjacent 

to t.be parcel S1reet names shaJJ be consistent with the names of existing adjacent skeets; 
(6) Number of each lot and each block; 
(7) Reference to covenants. joint use, access easements, or other apreements to be filed 

separately must be referenced on the binding site plan: 
(8) 
(9) Location. dimensions and pwpose of any easements, noting if the easements are private 

or public; 
(10) Location and description of monuments and all lot comers set and found; 
(11) Datum elevations and primary control points approved by the engineering department. 

Descriptions and fies to all control points shall be shown with dimensions, angles, and 
beariogs~ 

( 12) A dedicatocy statement acknowledging public and private dedications and p;rants; 

(13) Utilities; and 
(14) Other restriction and requit-ements as deemed necessary by the city. 

The binding site plan map shall be on a separate sbeet(s) from the site plan processed under 
chapter 19.48. 

21.80.060 Certifications required. 
( l) A certificate is requil'ed giving a full and correct descriptioo of all lands divided as they 

appear ou the binding site plan. including a statement that the division bas been made 
with the free consent and in accordance with the desires of the owners. If the bindiog site 
plan is subject to a dedication, the certificate or a separate written inslnuneot shall also 
contain the dedication of all streets and other areas to the public, to an individual or 
individuals, reli~ous society or societies or to any coxporation. public or private as 
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shown on the bindiop. site plan and a waiver of all claims for damattes against any 
governmental authority which may be occasioned to the adjacent land by the established 
consttuction, drainage and maintenance of the road. The ce11ificate or instrument of 
dedication shall be signed and acknowled('ed before a notary public by aU parties having 
any ownership interest in the land divided nnd recorded as part of the fmal binding site 
plan. 

(2) A ce11ification by a licensed slllveyor is required, licensed in the state, that the bindinll 
site plan slJl"Vey is accurate and conforms to the provisions of these regulations and state 
law. 

11.80.070 Tide report. 
All binding site plans shall be accompanied by a title company certification (current within 30 
days fiom filing of the binding site pJan) confirming that the title of the lands as described and 
shown on the binding site plan are in the name of the owner(s) signing the binding site plan. 

21.80.080 Appronl procedare. 
(I) Binding site plan approval shall be a Type ll review process. 

(2) The director shall review the application and circulate it to other ci1y department& to 
determine whether the requirements of this chapter have been met. 

(3) If the director and city engineer determine that the requirements are met, they shall 
approve and sign the binding site plan. 

( 4) If either the director or the city engineer detenuine that the requirements have not been 
met, the binding site plao shall be returned to the applicant for modification, cotTec:tion, 
or other action as may be required for approval. 

(5) If the conditions have been met. the du:ector and city engineer shall inscribe and execute 
their writteo approval on the face of the binding site plan. 

21.80.090 Recording requirements. 
( 1) When the city finds that the binding site plan proposed for fwal approval meets all the 

conditioos of final approval, then the applicant shall take both original mylar bindiDB site 
plan maps to the Island County auditor. One of the originals of said binding site plan 
shall be recorded with the Island County auditor. The other will be stamped by the 
auditor and forthwith recumed to Oak Harbor. Io addition, the applicant will fumish the 
city with one paper copy of the mylar recorded by the auditor. In addition, one paper 
copy shall be t\Jmished by the applicant to the Island Coun1y assessor. 

(2) The applicant must provide the city with proof of proper filing and rec:ordin~ before the 
binding site plan becomes valid. This proof shall include a certification by the applicant 
and the surveyor certifying that the bindin{l site plan bas not been altered between die 
time it was approved for recordetion and the time of actual recordatioo by the Island 
County auditor. 

21.80.100 Development requlremeats. 
All development must be in conformance with the recorded binding site plan. 
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21.80.110 Standards for review of commercial and industrial bindin1 site plans. 
The followin[l standards sliall apply to commercial and i11dustrial binding site plans: 
(1) Division lines between lots in commercial bindin[t site plans shall be considered lot lines 

unde1· Oak Ha1·bor zoning code. 
(2) Each such tract or lot created by such binding site plflll shall have one designated front lot 

line and one rear Jot line including those which have no street frontage. 
(3) All tracts, parcels and lots created by a binding site plan shall be bmdened by an 

approved maintenance agreement maintaining access to the various lots, tracts and 
parcels and for the cost of maintaining landscapinll and other common areas. 

( 4) When any lot. tract or parcel is created without 30 feet of street frontage. easements shall 
be given to the city allowing access for police, fire, public and private utilities along the 
access roads to each tract. lot or parcel. 

(S) If the city elects, the city shall be granted a power to maintain the access easements and 
file liens on the property for collection of the costs inc1ured in maintaining such way. The 
power to maintain such access ways shall impose no duty on the city to maintain the 
access way. 

(6) The binding site plan shall contain a provision that the owner~s failure to keep the fire 
access lanes open and maintained may subject the property to being abated as a nuisance 
and the city may teoninate occupancy of such properties until the access easement ways 
me adequately maintained. 

(7) Freestanding sipage may be off of the tract. parcel or lot where the business is located as 
long as sign requirements are met within the area encompassed by the binding site plao. 

(8) Sufficient parking for each use must be located on the lot where the use is located or joint 
parking agreements must be recorded by the owners for the area of the binding site plan. 
Prior to building permit approval, patk.ing agreements will be reviewed by the director. 

(9) Landscapins requirements will be met for each phase of the binding site plan. 
Landscaping requirements may be met for an area of one or more lots as long as a joint 
maintenance a(l1'eellleot is recorded or included in declaration of covenants 

21.80.120 Standards for bindln& site plans for condominium developments replated 
by Chapter '4.32 and 64.34 RCW. 
Development standards for condominiums including residential units or structures shall meet 
either the standards set out in subsection (1) or (2) of this section: 
(1) All lots and development shall meet the minimum requirements of this title as now in 

effect or hereafter a.mended. Phase or lot Jines shall be used as lot lines for setback 
purposes Ullder the zoning code. 

(2) Condominiums may be developed in phases where ownership of the property is unitary 
but all structures may not be completed at the same time or differing lenders finance 
separate structures or areas of the property. The following conditions shall apply to 
phased condominiums: 
(a) All areas not within the building enveJope are subject to joint use and are 

burdeoed by a joint obligation to maintain any and all access ways. The city shall 
have no obligation to maintain such access ways. 

(b) The city of Oak Harbor shall have an easement for access aloni and over access 
ways and parking areas to allow police, buildin{Z. fire and utili1y department 
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pers01mel to inspect and observe such prope11y, buildings and activitie& on the 
property as well as for providing emergency aod law enforcement services and 
easements for utilities ovei· and under such access ways. 

(c) Recip1·ocal easements for parking shall be provided to all tenants and owners. 
(d) The developer hns entered into a development agreement pursuant to Chapter 

18.30 for completion of all phases. 
(e) Phase lines must be treated as lot lines for setback purposes under the zoning code 

wtless the prope11y owner will place a covenant on the binding site plan that the 
setback area for built phases. contained iD all unbuilt phases. shall become 
common areas and owned by the owners of existin~ units in the built portions of 
the condominiwn upon the expiration of the completion schedule described in the 
development agreement pursuant to Chapter 18.30. 

(f) All public improvements are guaranteed by bond or other security satisfactory to 
the city engineer or his desipee. 

(g;) All built phases in a condominium binding site plan shall have joint and several 
obligation to maintain landscaping through covenants or easements or both to 
assure that the responsibility is shared among lhe various owners. 

21.88.130 Performance parantee requirements. 
(1) In lieu of completing the required public improvements prior to approval of the binding 

site plan, the applicant may request approval. subject to the approval of a suitable 
guarantee. The guarantee must be in a foon acceptable to tbe city and in an amount 
commensurate with improvements to be completed. The amount of the guarantee is 
established at 100 percent of the cost of the city having to construct the improvements 
plus 20 percent for contingency. The guarantee amouot will require yearly review by the 
city and the applicant will be required to revise the guarantee amount to reflect current 
inflation rete. Based on the revised amo1D1t, the applicant will resubmit suitable gmraotee 
to the city. Also. the guarantee will be restricted as far as the amouot of pennisSJ"ble time 
in which the improvements must be completed. If not a regular surety bond from an 
acceptable state approved surety. the guarantee must be in a form acceptable to the city 
attorney. 

(2) Guarantee funds will not be released by the city unless approval has been received ftom 
all applicable departments that are responsible for acceptance and/or maintenance of such 
improvements. Partial releases will not be allowed. 

(3) All improvements begun by the applicant must be completed. Once the applicant has 
begun malcins improvements. the applicant shall not be eligible for submitting a 
guarantee to the city to cover the incomplete improvements. 

( 4) Public improvements must be in place at time of certificate of occupancy or acceptable 
assurances for completion with a temporary certificate of occupancy. 

21.80.140 Warranty requirements for acceptance of lin•I lmprovemenls. 
At the time of final acceptance of the improvements. the applicant shall provide to the city a one· 
year wamnty guarantee at 10 percent of the established final cost of the public and/or off-site 
improvements which must be acceptable to tbe city. 

21.80.150 Suney required. 
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(1) A survey must be perfo1·med for every binding site plan. The survey required must be 
conducted by or under the supervision of a Washington State retlistered land swveyor. 
The surveyor shall certify on the binding site plan that it is a b.ue and conect 
rep1·esentation of the lands actueJly sutVeyed aud the survey was done io accordance with 
city and state law. 

(2) In all binding site plans, lot comer stnvey pins must be set before final approval can be 
p;ranted. 

(3) In all binding site plans, perimeter monwnents must be set before final approval can be 
gpnted. 

( 4) In all binding site plans, control monuments must be set before fiual acceptance of public 
improvements. Performance guarantees must include the installation of all control 
monuments. Control monuments must be installed per city desitJl and construction 
standards. 

(S) In all binding site plans, where final approval is to be granted by the acceptance of a 
performance guanmtee, lot comer and perimeter monuments must be set. The 
perforuumce guarantee must include the res~ of any monument 1hat has been lost 
during construction of public improvements 

11.80.160 Dedication - Warranty deed. 
Any dedication. donation or grant to the City as shown on a bindin{l site plan shall be considmed 
a statutory wamnrty deed to the tuBJ1fee for the use intended. The bindinJ site plan processes of 
this chapter shall not be used to create, alter, or eliminate any rights in property arising solely 
between private owners of property within the binding site plan. All such private dedications., 
donations or grants shall be separately recorded with the county auditor and reference thereto 
made on the binding site plao. 

11.80.170 Requirements for modlficadon of binding site plan sundards. 
( 1) As part of the approval of an original binding site plan an applicant may request a 

modification of up to five peicent fu>m a lot dimensional requirement (setbacks. lot size, 
I~ width. or lot coverage) of the applicable zoning standards found in Title 19 
OHMC so long as the maximum density allowed in the zone is not exceeded. 

(2) Such request for modification shall be submitted by the applicant concwrently with the 
binding site plan app1ication aod coosidered by the director as a Type I decision. 

(3) The modification shall not be granted by the director uotil the following facts have been 
established: 
(a) There are exceptional circumstances of conditions such as: locations of exisfin$ 

struc~ lot configm11tion, topographic or unique physical features that apply to 
the subject property which prohibit the applicant from meeting the standards of 
this chapter; 

(b) The authoriz.ation of the modification or va1iation will not be detrimental to the 
public welf1re or injurious to property in the vicinity or zone in which the 
property is located; · 

(c) A hardship would be incuned by the applicant if be/she complied with the strict 
application of the regulations~ 

(d) Landscapintl requirements are not thereby reduced. 
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21.80.180 Alteration or vacation of an approved binding site plan. 
The pwpose oftbis section is to provide a process by which chanttes (alterations or vocations) to 
a recorded binding site plan may be considered. Changes processed under this sectiou must be 
related to the land division pnrposes of a binding site plan. Alteration or vacation of all or a 
portion of an approved bi11di11g site plan may be considered subject to the provisions of this 
section. 
(1) Definitions. 

(a) Alteration: for the purposes of this section. an alteration is a change to the 
recorded binding site plan map that is related to or consistent wicb the land 
division pwposes of this chapter and that generally relates to the items described 
in Section 21.80.050(4). (9). (16) or (17). For binding site plans approved prior to 
XXX, 2011, alterations may also be considered to the following elements of a 
binding site plan: zoning setback lines, building envelopes, parking areas, general 
circulation, landscaping areas, proposed use and location of buildings and loading 
areas.(b) Vacation: for the purposes of this section. a vacation is the removal 
of a property(s) from a binding site plan so that die obligatioos created under the 
binding site plan no longer apply to that property(s). Vacation may apply to a 
portion or the entirety of a binding site plan. 

(2) Submittal requirements for alterations and vacations. 
(a) Applica1ion form. An applica1ion shall be submitted on a form provided by the 

Director. 
(b) Title report. All applications to alter or vacate a binding site plan shall be 

accompanied by a titJe company certification (current within 30 days ftom filinll 
of the application) confirming that the title of the lands as described and shown on 
the application are in the name of the owner( s) si[Uliog the application. 

(c) Authority to submit alteration or vacation application. The alteration or vacation 
application shall contain the sipatmes of all those owners of lots who are directly 
affected by the proposed alteration or vacation. 

(d) The akeration or vacation application for a binding site plan shall contain all 
mate1ials requjred of binding site plan applications as specified in this chapter 
unless otherwise waived by the Director. 

(3) Criteria for Review. 
(a) The proposed alteration shall meet the requirements of this Chapter applicable to 

the under.lying binding site plan. 
(b) Any alteration of an approved bindins site plan atrec~ an unexpired 

development a~t may, in the discretion of the Director, invalidate the 
existing development agreement and require negotiation of a new development 
agreement pursuant to Chapter 18.30. The new development apreeme:nt shall vest 
to the City development regulations in effect at the time the Director has 
detennined the application for alteration to be technically complete in accordance 
with the requirements of Chapter 18.20. 

( c) The proposed vacation shall not cause the remainintt portiom of an approved 
binding site plan to fail to meet the reqwrements of this Chapter. Any non­
coofo1mities created by such R vacation must be remedied prior to final approval 
of die vacation. Property within a binding site plan subject to an approved 
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vacation shall constitute one lot, and the balance of the approved bindioll site plan 
shell remain as approved. 

(4) Review process. Applicatioos for alteration or vacation of a binding site plan shall be 
processed wider a Review Process Il accordinll to Chapter 18.20. 

21.80.190 Appeals to the hearing examiner. 
(1) An appeal of the decision 1·elating to the binding site plan shall be made to the bearinti 

examiner in accordance with the procedures set out in Chapter 18.40 .. 
(2) The written appeal shall include a detailed explaoation statintl the reason for the appeal. 

The decision of the hearing examiner shall be the final action. 

21.80.200 Enforcement. 
The auditor shall refuse to accept for recording any b~ site plan which does not bear the 
verification of approval as defined by this chapter. The city attomey is authoriz.ed to prosecute 
violation of this chapter and to commence actions to restrain and enjoin a violation of this 
chapter and compel compliance with the provisions of this chapter. The costs of such action shall 
be taxed against the violator. 

§ection Two. Sevembilitv. If any provision of this Ordinance or its application to any person or 
circumstance is held invalid, the remainder of the Ordinance or the applicarion of the provision 
to other pemons or circumstances is not affected. 

8ection Three. Effective Datr. This Ordinance shall be in full force (.5) five days followinll 
publication. 

PASSED by the City Council tbis ___ day of ____ • 2011. 

( ) APPROVED by its Mayor this_ day of _____ • 2011. 
( ) Vetoed 

Attest: 

City Clerk 

Approved as to Fonn: 
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Mayor 
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City Attorney 

Published:----------
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PLANNING COMMISSION 
REGULAR MEETING 
CITY HALL - COUNCIL CHAMBERS 
February 22, 2011 

ATTACHMENT3 

ROLL CALL: Present: Bruce Neil, Keith Fakkema, Greg Wasinger, Gerry Oliver and Jeff 
Wallin. Absent: Kristi Jensen. Staff Present: Development Services Director, 
Steve Powers; Senior Planner Ethan Spoo; and Associate Planner Melissa 
Sartorius 

Chairman Neil called the meeting to order at 7:30 p.m. 

MINUTES: MR. OLIVER MOVED, MR. WALLIN SECONDED, MOTION CARRIED TO 
APPROVE THE JANUARY 25, 2011 MINUTES AS PRESENTED. 

PUBLIC COMMENT: No comments. 

PROPOSED CHANGES TO CHAPTER 21.80 OHMC PERTAINING TO BINDING SITE 
PLANS (BSP) - Public Hearing (continued) 
Mr. Powers presented a revised draft of changes to Chapter 21 .80 of the Oak Harbor Municipal 
Code which will establish a process for altering previously approved Binding Site Plans. Mr. 
Powers explained that this code amendment is a legislative process and will apply to the entire 
community for all binding site plans; which is in contrast to a pending application that the 
Commission heard about at the first hearing on this matter which is a Quasi Judicial proceeding 
on a site specific application. Mr. Powers reminded the Commission that it is not within their 
authority to have any action on that pending application so he strongly suggested that public 
testimony as well as Planning Commission questions and comments should relate the proposed 
code amendment and not to the pending Quasi Judicial proceeding for the Pier Point 
Condominium project. Mr. Powers noted that the Hearing Examiner's decision was appealed on 
to Superior Court which is known as a LUPA appeal. There is reference to the LUPA appeal in 
two additional comment letters beyond those found in the agenda packet. The two additional 
letters were received today and copies were provided to the Planning Commission and read by 
the Commission at the pre-meeting. The letters came from Mr. Robert Severns and from Ms. 
Sue Karahalios on behalf of the Pier Point Condominium Association. Both Mr. Severns and 
Ms. Karahalios suggested that this agenda item should be continued until the completion of the 
LUPA appeal. That suggestion was also found in Mr. Massey's letter which was part of the 
agenda packet. 

Mr. Powers reminded the Commission of public comment taken at the Planning Commission's 
January meeting which were of two viewpoints. One viewpoint supported an amendment 
approach that required all property owners to sign an application for alteration or vacation of a 
BSP. The other supported an approach that would only require signatures from only those 
owners seeking the alteration. That input is addressed in the staff report. 

Mr. Powers reported that staff utilized Municipal Research and Service Center (MRSC) website. 
MRSC is a resource for cities and counties regarding local governmental issues. Staff looked at 
59 other communities that have their codes posted on the MRSC web site. Of those 59 
communities 48 have an alteration process and of that 39 (81 % ) require signatures of all 
property owners. Mr. Powers noted most of those jurisdictions have code language stating that 
the same process shall be used for alterations as for submitting the original binding site plan 
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application. Their code doesn't specifically address the application rather it seems to be a more 
broad statement that a particular city is going to use the same process. 

Mr. Powers also noted that the agenda packet contains a map showing all the binding site plans 
in the City. There are 13 BSPs in the City boundaries, ten of which are commercial/industrial 
BSPs and three of which are residential condominiums. Only one BSP within the city has a 
construction schedule associated with it. 

Mr. Powers reviewed the Topics for Consideration section of the staff report as follows: 
• The City must have an alteration or vacation process. 
• Submittal of an application is the beginning, not the end, of the process. In other words it 

allows the process to start. It's a Type II process (an administrative decision, requiring 
notice to the general public and property owners within 300 feet). This administrative 
decision is appealable to the City's Hearing Examiner. 

• Varying property owner interests. At issue is whether a single property owner, or group 
of property owners, should be able to submit an application for a binding site plan 
alteration without first securing the permission (in the form of signatures on the 
application) from all property owners within the BSP. 

• A BSP is a method of dividing land (public versus private interests). It is the staffs belief 
that the City should not be adjudicating private interest issues, but should focus on 
issues clearly in the public interest. 

• Research findings. It is unclear from the research whether or not requiring all property 
owners within a BSP to sign led to problems. The cities that were looked at should not 
necessarily be looked at as directly applicable models of the City of Oak Harbor. Staff 
research also shows that the City has relatively few BSPs and most of the BSPs are 
commercial or industrial. Staff recommends creating a process that will work with 
existing and future BSPs. 

Mr. Powers summarized the second draft of the code as follows: 
• Limit what is recorded on BSP map documents to those items which pertain directly to 

land division; primary lots and their dimensions, rights-of-way, easements (access, 
parking, open space, etc.), and public utilities (sewer, water, storm). 

• The City will only accept alterations that pertain to the public interest. 
• Alteration applications may be submitted by only those property owners who are directly 

affected. 

Mr. Powers concluded by recommending that the Planning Commission take testimony, close 
the public hearing and recommend approval of the draft code to the City Council. 

Discussion 
Commissioners asked what is considered an uaffected owner" and to give an example of what 
would not be in the public interest. Mr. Powers said an affected owner is one who either wants 
to change something on their property or would be affected by a change to an easement, 
access or utility or their property would be affected as the result of change on the other piece of 
property. An example of what would not be considered in the public interest is the color of the 
building (absent any City code that dictates color of buildings) but there could be a private 
agreement about building color between lot owners within the BSP. 

Mr. Powers directed attention to Section 21.80.180 (1) (a) which describes generally which 
elements of a BSP that can be altered after adoption of the proposed changes. This section 
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also acknowledges that there is a body of BS P's approved prior to the date of adoption of the 
proposed changes. This section also provides a list of additional elements that may be altered 
for those BSP's approved before the proposed changes are adopted because those elements 
were previously required on the BSP. 

Mr. Powers added that the elements that are no longer required on the BSP are still required 
under the site plan process and all new construction requires a site plan. The key difference is 
that the site plan is not recorded but it also doesn't divide the land, the binding site plan is a 
mechanism to subdivide property. So what staff is suggesting is that the City should keep BSPs 
as simple as possible and show only those things which are related to the land division and not 
those items that are related to the zoning code. 

Commissioners asked what the difference was between a Type I and a Type II application. Mr. 
Powers explained that the Type I doesn't require any general notice to the public. A Type II 
application requires notice of application in the newspaper, posting the property and letters to 
property owners within 300 feet. Both processes are appealable to the Hearing Examiner. 

Commissioners asked for a comparison of the process for a BSP versus a short plat or a long 
plat from a customer's standpoint; is it simpler, easier or a shorter process? Mr. Powers said 
that the process is not necessarily simpler or shorter. The BSP can only be used for 
commercial/industrial or residential if it is a condominium project. A BSP cannot be used for a 
traditional single-family neighborhood, that process is a regular subdivision which is often called 
a long plat. The long plat process is typically a year or so depending applicant and on the city's 
workload. A short plat can only be used to create up to nine lots and can take less time 
because there aren't as many steps involved. The BSP can be a relatively quick process but 
can also be lengthy due to how difficult it is to design and construct the utilities. 

Chairman Neil asked if there was additional public comment and reminded speakers that 
testimony should be confined to new information and concentrated on the material presented at 
this meeting. 

Sue Karahalios (1085 SE Regatta Drive #8101) spoke on behalf of Mr. Bob Severns and Mrs. 
Rhonda Severns who asked her to extend their apologies for not being able to attend tonight's 
meeting. Ms. Karahalios said that the Severn's asked her to reiterate that they are asking that 
this hearing be continued due to the pending LUPA appeal. Ms. Karahalios said she agreed 
with the Severn's as did the majority of members of the Pier Point Condominium Association. 
She pointed out that the City is named first in the LUPA appeal and then the others are listed. 
Ms. Karahalios also said that the term "affected property owners" should be clearly defined. 

Mr. Neil asked Ms. Karahalios what the LUPA appeal which is a judicial process between two 
parties on a land use issue has to do with what the City is trying to do with the BSP amendment 
which is to establish, through the legislative process, a method to alter a BSP. Ms. Karahalios 
said that the City is a party to the appeal and one of the issues is the request to alter and or use 
the vacation process that the original BSP was predicated on. 

Bill Massey (41 NE Midway Blvd.) said that he sent his letter prior to receiving the current 
recommendation from City staff. In his letter he stated that it might be instructive to wait and 
see want the Superior Court case brought to help the City develop their ordinance. Since he 
has seen the current proposed ordinance he didn't think it was 100% as good as it could be 
structured but believed that the process has lead to a reasonable approach to alterations for 
BS P's particularly for commercial BS P's which he also has an interest in. He recommended the 
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Planning Commission go ahead and send it to the City Council for approval. Mr. Massey 
indicated that he wasn't completely convinced that a change was needed to the ordinance but 
since something that is reasonable has been achieved he supported moving it forward. 

Mr. Massey also stated that he believed that the ordinance addresses all the things that are in 
the public interest. The LUPA hearing is really a civil matter which is different than what the City 
is proposing which is a legislative matter. 

Sue Karahalios ( 1085 SE Regatta Drive #8101) reiterated that there is a need to define 
~affected parties". 

Chairman Neil closed the public hearing. 

Discussion 
Commissioners asked for staffs opinion on the LUPA appeal and the legislative process for the 
BSP code amendment. Mr. Powers reiterated that the two processes were separate issues. 
Staff saw no reason why continuance is necessary due of the pending LUPA appeal. The idea 
is to put into place a process that would be utilized to accept and process requests to alter 
BSP's. The process would be used for all BSP's. The LUPA action is a specific action which is 
related to a single application. When looking at the issues and the form of the LUPA appeal 
staff sees nothing that would come out of it that would tell us what should be in this legislative 
process in terms of how an application for alteration should be processed. It is also important to 
have a procedure in place when and if we get another application to amend any given BSP. It is 
better to have it in place sooner rather than later. 

There was lengthy discussion about defining "directly affected partiesn. Some Commissioners 
liked the idea of compiling a list of what is considered a "directly affected partyn. Others 
Commissioners were concerned about leaving something off that list because something could 
be presented which is outside of that list then you are stuck as to what to do. Mr. Powers 
explained that "affected property owners" may mean different things under different 
circumstances but it is staffs job to read the code and to determine how that code may apply, 
but most importantly if someone thinks staff has done their job wrong there is an avenue to have 
staffs decision reviewed through the Hearing Examiner. Mr. Powers said that staff is 
comfortable with the language because we think we can figure out how to apply the code in the 
variety of situations that may come up. 

Commissioners expressed concern about being fair to all parties whether it is a matter of all 
parties except one agreeing to sign an alteration application therefore stopping the application 
or whether the majority forced their will on the minority who disagree with the alteration. There 
was also the view that "binding" means ubinding" unless 100% of the owners agree. 
Commissioners agreed that distinguishing between public and private was a good idea. 

Mr. Powers explained that staff is trying to create a process that is fair and at least lets the 
process start. If there is a party that simply refuses to sign; that means that the process doesn't 
even get started. The request doesn't get considered because it can't even get in the door. Mr. 
Powers said that from staffs perspective that is fundamentally unfair. Mr. Powers also 
addressed the notion that "binding" means "binding" by using the final plat process as an 
example of how the State allows for a recorded document to be changed with only the 
signatures of the majority of the lots that are proposed to be altered. 
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Commissioners asked if there were any binding site plans that have been changed in the past 
and if 100% of the owners had to sign. Mr. Powers said that the City utilized the language on 
modification which exists today in the code to take in alteration applications for the Acorn Plaza 
BSP, Bayview Plaza Phase II BSP and the Oak Tree Village BSP. Only the applicant signed 
the application and public notice was give as required for BSPs. The old code language is 
confusing and doesn't clearly give application procedures. 

Commissioners asked if the limitation of what can appear on BSPs is consistent with other 
jurisdictions. Mr. Powers said that he couldn't say whether that the language was consistent 
with other jurisdictions but that staff concluded that having things on the BSP that are 
extraneous to land division doesn't help so that Is why staff is tailoring the code to our 
community's experience. 

Commissioners also raised the fact that parties not considered to be affected have ample 
opportunity to get involved in the public process and to give public testimony and also have the 
opportunity to appeal with the Hearing Examiner. 

Commissioners asked what it means when a binding site plan expires. Mr. Powers said it is 
important to remember that there is exactly one BSP that falls into that category. The remedy for 
that into the future is to not put the schedule on the BSP. The schedule can be addressed in 
the development agreement which will typically includes a timeline and language that says what 
happens if performances aren't reached within that timeline. 

ACTION: 

MOTION: 

Discussion 

MR. WASINGER MOVED, MR. OLIVER SECONDED, MOTION CARRIED TO 
CLOSE THE PUBLIC HEARING REGARDING THE PROPOSED CHANGES 
TO OAK HARBOR MUNICIPLE CODE PERTAINING TO BINDING SITE 
PLANS. 

MR. OLIVER MOVED TO ADD VERBAGE TO 21.80.180(2)(c) THAT MORE 
CLEARLY DEFINES "AFFECTED PARTIES", MR. FAKKEMA SECONDED 
THE MOTION. 

Mr. Fakkema said that he thought that it was almost impossible make a complete list and that it 
is very subjective. 

Mr. Wasinger reminded Commissioner's that there is more than one way for people to have 
their voices heard. Making a list doesn't work as well because something is always forgotten 
and anything that falls outside of that list still has to be dealt with. 

VOTE: MOTION FAILED BY A VOTE OF 1 IN FAVOR AND 3 OPPOSED. 

Mr. Powers asked the Commission to consider the definition of alteration in Section 21.80.180 
(1) (a) which is a change that generally relates to the items that are described in Section 
21.80.050(4), (9), (16) or (17). Mr. Powers said that {4) addresses boundary lines, driveways, 
streets, easements and property lines, (9) is location. dimensions and purpose of any 
easements, noting if the easements are private or public; ( 16) is utilities; and ( 17) is other 
restriction and requirements as deemed necessary by the City. So if staff has defined alteration 
to mean ch a ng ing a particular group of th in gs which are shown on BS P. What the Commission 
has been wrestling with is to be sure that easements that might apply to a particular property 
onto another property would be captured in that definition. Now the code says who has to sign 
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the application but that link goes back to how we define alteration. The answer to the question 
may be to take both of those together and staff will have a clear direction as to what we should 
be looking at when we determine what the appropriate signatures are. 

MOTION: MR. FAKKEMA MOVED, MR. WASINGER SECONDED, A MOTION TO 
RECOMMEND APPROVAL TO CITY COUNCIL OF THE AMENDMENTS TO 
CHAPTER 21.80 OHMC ("BINDING SITE PLANS") AS DRAFTED. 

Mr. Fakkema asked staff to let the City Council know that the Planning Commission struggled 
with the amendments. Mr. Powers said the minutes from each of the Planning Commission's 
meetings on the subject would be provided to the Council. 

VOTE: MOTION CARRIED BY A VOTE OF 3 IN FAVOR AND 1 OPPOSED. 

Mr. Powers noted that the next steps will be a brief to the Governmental Services Standing 
Committee. Then the item will be placed on the City Council's pending agenda and scheduled 
for the City Council's public hearing. Both meetings are opened to the public. 

LOW IMPACT DEVELOPMENT (LID) CODE UPDATE PROJECT - Public Hearing 
Due to the late hour the Planning Commission opted to hear the staff presentation at the March 
22, 2011 Planning Commission meeting and to open the public hearing at this time. 

Mr. Neil opened the public hearing. 

Bill Massey (41 NE Midway Blvd.) said that he was generally in support of the proposed 
changes. He asked staff to take a closer look at 19.44.105 {2) (a). Mr. Massey shared his 
company's experience with parking areas using pervious pavement. He found that over a 
period of time the pavers didn't work because of the combination of oil and siltation. Mr. 
Massey said that if the surfaces were not maintained absolutely perfectly they plugged up and 
there was standing water. Mr. Massey recommended that staff look at other options rather than 
requiring one approach. He suggested allowing landscape areas, where soil conditions make 
infiltration feasible, to substitute for 20% landscaping requirement. Mr. Massey noted that there 
was a proliferation of stormwater retention ponds that are not always maintained and working. 
He said that the City can't police them as well as they should and it takes a lot of money to 
police them. In that case he recommended a regional approach to stormwater retention and 
collection. He thought that the pervious surface he described earlier would add to the problem. 

ACTION: MR. WALLIN MOVED, MR. OLIVER SECONDED, MOTION CARRIED TO 
CONTINUE THE LOW IMPACT DEVELOPMENT (LID) CODE UPDATE 
PUBLIC HEARING TO MARCH 22, 2011. 

ADJOURN: 8:55 p.m. 
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ORDINANCE NO. __ 

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21 .80, 
ENTITLED "BINDING SITE PLANS" FOR THE PURPOSES OF: (I) SPECIFYING THAT 
LOTS CREATED THROUGH BINDING SITE PLANS ARE LEGAL LOTS OF RECORD, (2) 
CLARIFYING TYPES OF MODIFICATIONS TO BINDJNG SITE PLAN STANDARDS 
ALLOWED, (3)ESTABLISHJNG A PROCESS FOR ALTERING OR VACATING 
PREVJOUSL Y APPROVED BINDING SITE PLANS, (4) REVISING THE REQUIREMENTS 
FOR A BINDING SITE PLAN MAP TO INCLUDE ONL y rnosE ITEMS RELATED TO 
LAND DIVISION PURPOSES AND (5) AMENDING OTHER CODE LANGUAGE FOR 
CLARITY. 

WHEREAS. RCW 58.17.035 grants jurisdictions an alternative method for land division known 
as "binding site plans" and; 

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for 
alteration or vacation of binding site plan documents; 

WHEREAS. the City's existing Municipal Code does not presently have a specific process for 
altering or vacating approved binding site plans and; 

WHEREAS, a SEPA environmental checklist was submitted for the proposed code changes and 
noliced in the Whidbey News Times on December 4, 2010 with a nolice of application period 
ending on December 22, 2010 after a 15-day comment period and whereas the City received one 
e-mail comment, and; 

WHEREAS, the City issued a SEPA Detennination ofNonsignificance for the proposed code 
amendments on December 22, 2010 after a 15-day public comment and appeal period, as 
required by WAC Chapter 197-I 1-535 and whereas no comments or appeals were received 
during this period and; 

WHEREAS, as required by RCW 36. 70A. t 06. the City provided notice to lhe Department of 
Commerce on December I 0, 2010 and received no comments from the Department; and; 

WHEREAS, as part of an enhanced public participation process. the City provided notice of the 
Planning Commission public hearings to interested parties on December 17. 2010, January 7, 
2011 . and February 3, 201 I and that such notices were in addition to the usual notice procedures 
required for a code amendment. 

WHEREAS, after due and proper notice, public hearings were conducted by the Planning 
Commission on December 28. 2010, January 25. 2011, and February 22. 20 11 and a public 

I hearing was held by the City Council on __ _ 

THE CITY COUNCJL OF THE CITY OP OAK HARBOR do ordain as follows. 
Binding Site Plan Code Amendment 
Ordinance 
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Section One. Oak Harbor Municipal Code Chapter 21.80 entitled "Binding Site Plans" last 
amended by § I 0 of Ordinance 1568 is hereby amended to read as follows: 

Sections: 
21.80.005 Title. 

Chapter 21.80 
BINDING SITE PLANS 

21.80.010 Binding site plans allowed. 
21.80.020 Division of property. 
21.80.025 Condominium binding site plan. 
21.80.030 Effect. 
21.80.040 Application. 
i-1-.-8@.0~0 Vmt'Mttr-t>-ttfMm ttp-plk•tttion. 
21.80.UMl!!fil! Requirements ror a binding site plan map. 
21.80.055 Site plan review required. 
21.80.(rnl~ Certirications required. 
21.BO.otwm Title report. 
U-.~.#94), ........ ·- ~Uf\'t''' Ft'ttmft'd 

21.80.~M)~ Approval procedure. 
21.80. l-1G090 Recording requirements. 
llJIO. iotoo Development requirements. 
21.80.t 'Oill Standards ror review of commercial binding site plan. 
21.80. r10120 Standards for binding site plans for condominium developments regulated 

by Chapter 64.32 and 64.34 RCW • 
.21.80.~130 Performance guarantee requirements. 
21.80.~140 Warranty requirements for acceptance of rmal improvements. 
21.80..1-"'.0150 Suney required. 
21.80.180~ Dedication - Warranty deed. 
21.80.200170 Reouirements for Mmodlficatfon of binding site plan standards. 
21.80.180 Alteration or vacation of an approved binding site plan. 
21.80 ... ~190 Appeals to the hearing examiner. 
21.80.J-O ~~ Enforcement. 

21.80.005 Tide 
This chapter shall be enlitled "Binding Site Plans." 

21.80.010 Binding site plans allowed. 
It is provided that, as an alternative to subdivision or short subdivision requirements under this 
title, and as allowed by RCW Chapter 58.17. divisions of land may be completed by binding sifl• 
plans for classes of property specified in OHMC 21.80 020( I) through < }l 

21.80.020 Division of property. 
Division of property by binding site plans may only be used for the following 
' I Divisions of land into Jots classified for industrraf or commercial use: 

Bmding Site Pion Code Amendment 
Ordinance 
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(2) A division for the purpose of lease when no residential structure other than mobile homes 
or 1Iave1 trailers are permitted 10 be placed upon the land so long as the site plan complies 
with all applicable mobile home park regulations and the zoning code; 

_l H A d1v1..,1t1n m1ttlt' h» lllt" fHll 'lO..,~ ttllt'fittHti t h¥-tttl1u....trn~ ~ttnHltu v httt.>'>. ht'lW~f\ 
t.f tflt>tJ-t1Ht1t~.1Ht•tHt1h"'+t~ttH+;-w-!+1t:"h-tlt~ +tt ... -t. ft'Hft'"-itttt'ffi.ltf+ttttHttt-IHI- ~ l't l ptttt.'t:'-1 
'Ttlt'. Ol tll' ... t...+ou Utll t:f t"Ul't' 'II\ ~HI whtt h·t'Hll l.ttti ... tfl-'tHH lt-jt•+H ftft'thttH-1-tftH-tt"tt'rtH!f IH -HH"t't 

Ht 'It II I ¥f1.l , 1 I • '11 J11~ .,ltt" I 

14 Lll A di vision of land subject to Chapter 64.32 and 64 .34 RCW as now in effect or hereafter 
amended so long as the site plan complies with the standards for condominium division 
under OHMC 21.80. ~ i..J 120. 

21.80.025 Condominium binding site plan. 
Divisions of land into lots or tracts are allowed if: 
(1) A binding sile plan may be used to divide property without proceeding through division 

by subdivision or short subdivision when the land or a portion of it is subject to either 
Chapter 64.32 or 64.34 RCW when the following conditions are met: 
(a) The improvements construcled or to be constructed thereon are required by the 

provisions of the binding site plan to be included in one or more condominiums or 
owned by an association or other legal entity in which lhe owners of units therein 
or their owners' associations have a membership or other legal or beneficial 
interest; 

(b) The city has approved a binding site plan for all such land; 
(c) Such approved binding site plan is recorded in the county or counties in which 

such land is located; and 
(d) The binding site plan contains thereon the following statement: 

AIJ development and use of lhe land described herein shaJI be in accordance with 
this binding site plan, as it may be amended with the approval of the city, town, or 
county having jurisdiction over the development of such land, and in accordance 
with such other governmental pennits. approvals, regulations, requirements, and 
restrictions that may be imposed upon such land and the development and use 
thereof. Upon completion, the improvements on the land shall be included in one 
or more condominiums or owned by an association or other legal entity in which 
the owners of units therein or their owners' associations have a membership or 
other legal or beneficial interesL This binding site plan shall be binding upon all 
now or hereafter having any interest in the land described herein. 

(2) The binding sile plan may, but need not. depict or describe the boundaries of the Jots or 
tracts resulting from subjecting a portion of the land to either Chapter 64.32 or 64.34 
RCW. 

(3) The binding site plan for condominiums shall be deemed approved if: 
(a) Done in connection with the final approval of a subdivision pJan or planned unit 

development with respect to all of such lands; 
lb) Done in connection with the issuance of a building permit or final certi fi rnte of 

occupancy 

21.80.030 Effect. 
Binding Site Plan Code Amendment 
Ordinan. e 
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Upon approval and recording of a binding site plan. any and all sale or lenses of lots within the 
property covered by the site plan shall be in accordance with the binding site plan. Lots. parcels. 
or tracts created through the binding site plan procedure shall be legql lots of record. Such lot 
lines as nre shown on the binding site plan shall be lot lines for setback purposes under the 
zoning code in effect at the lime the issue of setbacks is to be determined. A binding site plan 
does not authorize construction. Construction is permitted upon approvnl of construction and 
bui lding permits thnt implement the binding site plan. 

21.80.035 Site plan reyiew reouired. 
A site plan pursuant to Chapter 19.48 is required for every lot created under this chapter. 

21.80.4..U» Application. 
An application for a binding site plan shall be submitted on a form prescribed by the Director 
and shall include all other requirements as specified in this Chapler. A binding site plan 
application may be processed concurrent with. or separate from. a site plan review oppJication 
under Chapter 19.48 OHMC .. 

:\.tt~l~lf ~~ltt#YH-l-ttotk+..(..!lutf'tft•f-+~ »!~W ffiit't-fff ~+me-t-tl:.+!prfft-itt·Jt.~R 

~ -.Ht>~f~tt:'W-tthf• f~tttun tlhH-!~e---.ffl"-J ... 1Hl Rt> ~~~ft'rit-~tt~·.,..~ttttttrh-•..H-h~ttr 
tf+t,>t •o ftlfl 111' f'Hlfl~HY-ttflO "t>potr.lttYFitt+'r. ~-Hl-ftriFt~ 

U.S<W.SO-- .Pr~rt> ~fHHHtPJfflt'•lHon. 
AH!tt.- 'mi-Ht'- ltfllt!-1 H' 114tef-OhftttttttH:~~ "rtft.'-·~fH+Ttf}ftt't:WHh tht"-ttftft~h .. ' ftHI :ohntl !-.tl ttftltHt ~fffittttftttf-¥ 

91 ndi ng '>itt~ mdJ+ Hlt't'Httg- #tt:>- ft'tfl:Hf t'ftlt:'ftl"o-#1 4 Prt4nf*°f rtt+<l Htt> "rht1ttlrttth-fi.+1-tlt>1re1f~ *" 
-.t"f ott I i R Chu~~ I . W O HM(. 

21.80.~050 Requirements for a binding site plan map. 
The applicant shal1 submit two exact duplicate binding site plan maps meeting the following 
requirements. The ~recorded binding site plan shall be drawn on mylar drafting film having 
dimensions of 24 inches by 36 inches and must include the following: 
(1) The name of the binding site plan; 
(2) LegaJ description of the entire parcel; 
(3) The date. scale and nordt anow; 
(4) Boundary lines, right-of-way for streets. easements and property lines of lots and other 

sites with accurate bearings, dimensions or angles and arcs, and of all curve data: 
(5) Names and right-of-way widths of all streets within the parcel and immediately adjacent 

to the parcel. Street names shall be consistent with the names of existing adjacent streets; 
(6) Number of each lot and each block; 
(7) Reference to covenants. joint use, access easements, or other agreements to be filed 

separately must be referenced on the binding site plan; 
(8) 
(9) Location, dimensions and purpose of any easements, noting if the easements are private 

or public· 
(10) Location and description of monuments and all tot corners set and found; 
(I I) Datum elevations and primary control points approved by the engineering department 
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Descriptions and ties to all control points shall be shown with dimensions. angles, and 
bearings; 

(12) A dedicatory statement acknowledging public and private dedications and grants~ 
l I g llt:'i tilt !ttf ~ ft< it'(t." ~It> 

H-4t- µt1•po ... f:'1l-t~ Htti.J.-H1t-.tttHft Ht-#tttl1lm~ Wtl-h i.Jtttt t'-J+>,.H-Jft'r~ ·•t•ttltt ahlt>-
~ h~ I tt4 tt! t' l•t>-• I p!tt rthle-

fU} Utilities~ and 
1 L.!..H} Other restriction and requirements as deemed necessary by the city. 

The binding site plan map shall be on a separate sheet(s) from the site plan processed under 
chapter 19.48. 

21.80.trnl060 Certifications required. 
(I) A certificate is required giving a full and correct description of all lands divided as they 

appear on the binding site plan, including a statement that the division has been made 
with the free consent and in accordance with the desires of the owners. If the binding site 
plan is subject to a dedication, the certificate or a separate written instrument shall also 
oonrain the dedication of all streets and other areas to the public, to an individual or 
individuals, religious society or societies or to any corporation, public or private as 
shown on the binding site plan and a waiver of all claims for damages against any 
governmental authority which may be occasioned to lhe adjacent land by the established 
construction, drainage and maintenance of the road. The certificate or instrument of 
dedication shall be signed and acknowledged befo~ a notary public by all parties having 
any ownership interest in the land divided and recorded as part of the final binding site 
plan. 

(2) A certification by a licensed surveyor is required, licensed in the state, that lhe binding 
site plan survey is accurate and confonns to the provisions of these regulations and state 
law. 

21.BO.D80070 Title report. 
All binding site plans shall be accompanied by a title company certification (current within 30 
days from filing of the binding site plan) confirming that the title of lhe lands as described and 
shown on the binding site plan are in the name of the owner(s) signing the binding site plan. 

l-1~.~ Stint>~ Ft'tf ttir.-6 . 
.-.ttt\lt'v-mu•.1 Ot' ~r4t4mtt'd htt ~ ~ltf.ttt~ ~ 1.Jrttt~ ~~ -tttttkt !ht' '•llllt-f~"<t<+»·-.~ d -.frtt~ t+t 
~·~-..ttf~Hf. 

21.80. ~080 Approval procedure. 
(I) Binding site plan approval shall be a Type H review process. 

( ~) The director shall review lhe application and circulate it to other 
city departments to dr termine wht' lher the requirements of this chapter 
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rttlttt~ "' hnve been met. 
(-tJ ) If the director and city engineer determine that the requirements are met, they shall 

approve and sign the binding site plan. 

ATTACHMENT4 

( 'i~l) If either the director or the city engineer determine that the requirements have not been 
met, the 4 • •11 binding site plan shall be returned 10 the applicant for modification, 
correction, or olher action as may be required for approval. 

( ~) If the conditions have been met, the director and city engineer shall inscribe and execute 
their written approval on the face of the binding site plan. 

21.80. ~~-4l090 Recording requirements. 
(I) When the city finds that the binding site plan proposed for final approval meets all the 

conditions of final approval, then the applicant shall take both original mylar binding site 
plan maps to the Island County auditor. One of the originals of said binding site plan 
shall be recorded with the Island County auditor. The other will be stamped by the 
auditor and forthwith returned to Oak Harbor. In addition, the applicant will furnish the 
city with one paper copy of the mylar recorded by the auditor. In addition, one paper 
copy shall be furnished by the applicant to the Island County assessor. 

(2) The applicant must provide the city with proof of proper filing and recording before the 
binding site plan becomes valid. This proof shall include a certification by the applicant 
and the surveyor certifying that the binding site plan has not been altered between the 
time it was approved for recordation and the time of actual recordation by the Island 
County auditor. 

I 21.80.14@100 Development requirements. 
All development must be in confonnance with the recorded binding site plan. 

l 21.80. YellO Standards for review of cowrcial and industrial binding site plan! . 
The following standards shall apply to commercial and industrial binding site plans: 
(1) Division lines between lots in commercial binding site plans shall be considered lot lines 

under Oak Harbor zoning code. 
(2) Each such tract or lot created by such binding site plan shall have one designated fronr lot 

line and one rear lot line including those which have no street frontage. 
(3) All tracts. parcels and lots created by a binding site plan shalJ be burdened by an 

approved maintenance agreement maintaining access to the various lots. tracts and 
parcels and for the cost of maintaining landscaping and other common areas. 

(4) When any Jot, tract or parcel is created without 30 feet of street frontage. easements shall 
be given to the city allowing access for police, fire. public and private utilities along the 
access roads to each tract, lot or parcel. 

(5) If the city elects. the city shall be granted a power to maintain the access easements and 
file liens on the property for collection of the costs incurred in maintaining such way The 
power to maintain such access ways shall impose no duty on the city to maintain the 
access way. 

(6) The binding site plan shall contain a provision that the owner's failure to keep the fire 
access lanes open and maintained may subject the property to being abated as a nuisance 
and Lhe cily may terminate occupanL y of su~'h properties until the access easement ways 
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ATIACHMENT4 

are adequately maintained. 
(7) Freestanding signage mny be off of the tract, parcel or Jot where the business is located as 

long as sign requirements are met within the area encompassed by the binding site plan. 
(8) Sufficient parking for each use must be located on the Jot where the use is localed or joint 

parking agreements must be recorded by the owners for the area of the binding site plan. 
Prior to building permit approval, parking agreements will be reviewed by the director. 

(9) Landscaping requirements will be met for each phase of the binding site plan. 
Landscaping requirements may be met for an area of one or more Jots as Jong as a joint 
maintenance agreement is recorded or included in declaration of covenants 

ll.80.140120 Standards for binding site plans for condominium denlopments regulated 
by Chapter 64.32 and 64.34 RCW. 
Development standards for condominiums including residential units or structures shall meet 
either the standards set out in subsection (I) or (2) of this sec lion: 
(1) A11 Jots and development shall meet the minimum requirements of this title as now in 

effect or hereafter amended. Phase or lot lines shall be used as lot lines for setback 
purposes under the zoning code. 

(2) Condominiums may be developed in phases where ownership of lhe property is unitary 
but all slructures may not be completed at the same time or differing lenders finance 
separate structures or areas of the property. The following conditions shall apply to 
phased condominiums: 
(a) All areas not within the building envelope are subject to joint use and are 

burdened by a joint obligation to maintain any and all access ways. The city shall 
have no obligation to maintain such access ways. 

(b) The city of Oak Harbor shall have an easement for access along and over access 
ways and parking areas to allow police, buiJding, fire and utiHty department 
personnel to inspect and observe such property, buildings and activities on the 
property as weJJ as for providing emergency and Jaw enforcement services and 
easements for utilities over and under such access ways. 

(c) Reciprocal easements for parking shall be provided to alJ tenants and owners. 
(d) The developer has ·.utrn.1 llt'~ -entered into a htfttltf F ·~d1t"ffi..it development 

agreement pursuant to tChapter J 8.30 for completion of alJ phases. 
(e) Phase lines must be tteated as lot lines for setback purposes under the loning code 

unless the property owner will place a covenant on lhe binding site plan lhat the 
setback area for built phases, contained in all unbuilt phases, shall become 
common areas and owned by the owners of existing units in the built portions of 
the condominium upon the expiration of the completion schedule described in 
"'" 1-.- the development agreement pursuant to Chapter 

(f) All public improvements are guaranteed by bond or other security satisfactory to 
the city engineer or his designee 

<g) All built phases in a condominium bmding site plan shall haw joinl and several 
obligation to maintain landscaping through covenants or easements or both to 
ass ure that the responsibility is shared among the various owners. 
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21.80.l ~130 Performance guarantee requirements. 
(1 ) In Heu of completing the required pubJic improvements prior to approval of the binding 

site plan, the applicant may request +tttai approval, subject to the approval of a suitable 
guarantee. The guarantee must be in a form acceptable to the city and in an amount 
commensurate with improvements to be completed. The amount of the guarantee is 
established at 100 percent of the cost of the city having to construct the improvements 
plus 20 percent for contingency. The guarantee amount will require yearly review by the 
city and the applicant will be required to revise the guarantee amount to reflect current 
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee 
to the city. Also, the guarantee will be restricted as far as the amount of permissible time 
in which the improvements must be completed. If not a regular surety bond from an 
acceptable state approved surety, the guarantee must be in a form acceptable to the city 
attorney. 

(2) Guarantee funds wilJ not be released by the city unless approval has been received from 
all applicable departments that are responsible for acceptance and/or maintenance of such 
improvements. Partial releases will not be allowed. 

(3) AH improvements begun by the applicant must be completed. Once the applicant has 
begun making improvements, the applicant shall not be eligible for submitting a 
guarantee to the city to cover the incomplete improvements. 

(4) Public improvements must be in place at time of certificate of occupancy or acceptable 
assurances for completion with a temporary certificale of occupancy. 

21.80~!1 » Warranty requirements for acceptance of final Jmprovements. 
At the time of final acceptance of the improvements, the applicant sha11 provide to the city a one­
year warranty guarantee at 10 percent of the established final cost of the public and/or off-site 
improvements which must be acceptable to the city. 

21.80.l '.74)150 Su"ey required. 
(I) A survey must be performed for every binding site plan. The survey required must be 

conducted by or under the supervision of a Washington State registered land surveyor. 
The surveyor shall certify on the binding site plan that it is a true and correct 
representation of the lands actually surveyed and the survey was done in accordance with 
city and state law. 

(2) In all binding site plans, lot comer survey pins must be set before final approval can be 
granted. 

(3) In all binding site pJans, perimeter monuments must be set before final approval can be 
granted. 

(4) Jn all binding site plans, control monuments must be set before final acceptance of public 
improvements. Performance guarantees must include the instaJJation of all control 
monuments. Control monuments must be installed per city design and construction 
standards. 

(5) In all bindmg site plans where final approval is to be granted by the acceptance of a 
performance guarantee, Jot corner and perimeter monuments must be set The 
performance guarantee must include the resetting of any monument that has been lost 
during construction of public improvements 
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21.80. •160 Dedication- Warranty deed. 
Any dedicarion, donation or grant to the City as shown on a binding site plan shall be considered 
a statutory warranty deed to the grantee for the use intended. The binding site plan processes of 
this chapter shall not be used to create. alter. or eliminate any rights in property arising solely 
between private owners of properly within the binding site plan. All such private dedications, 
donations or grants shall be separately recorded with the county auditor and reference thereto 
made on the binding site plan. 

21.80 .... 00170 Requirements for modiflcation_-of binding site plan standards. 
(1) l\nv ·••t>t~h«. dtH ~ .m H--tt1:1t ttfld ttlttJ.r nttf+H. tltott ~d.te--tity r~~ ... to~As part of the 

approval of an original binding site plan an applicant mav request a modification of up to 
five percent from a lot dimensional requirement (setbacks. Jot size. length. width. or lot 
coverage) of_ ~~ ii ~l. J 10 m ~-}-J-40· .. }f 4J li\<U the applicable zoning standards 
found in Title 19 OHMC so Jong as the maximum density allowed in the wne is not 
exceeded. 

(2) Such request for modification shall be submitted by the applicant concurrently with the 
binding site plan application and considered by the director as <+H-admttlt'rl:1 i+t~ a Tvne I 
decision. 

(3) The modification shall not be granted by the director until the following facts have been 
established: 
(a) There are exceptional circumstances of conditions such as: locations of existing 

structures. lot configuration. topographic or unique physical features that apply to 
the subject property which prohibit the applicant from meeting the standards of 
this chapter; 

(b) The authorlution of the modification or variation wiJI not be detrimental to the 
public welfare or injurious to property in the vicinity or zone in which the 
property is located; 

(c) A hardship would be incurred by the applicant if he/she complied with the strict 
application of the regulations; 

(d) Landscaping requirements are not thereby reduced. 

11.8Q.180 Alteration or yaqtion of an approyed bjndjng site plan. 
The purpose of this section is to provide a process by which changes (alterations or vacations) to 
a recorded binding site plan may be considered. Changes processed under this section must be 
related to the land division purposes of a binding site plan. Alteration or vacation of all or a 
portion of an approved binding site plan may be considered subject to the provisions of this 
section. 
( l ) Definitions. 

Cal Alteration: for the purposes of this section. an alteration is a change to the 
recorded binding ~ile plan map that is related to or consistent with the land 
division purposes of this chapter and that generally relates to the items described 
in Section 21.80.050!4>. <9» ( 13) or ( 141. For binding site plans approved 
prior to XXX 201 J;, alterations may also be considered to the following element\ 
of a binding site plan: zoning setback hne., , building en"\/ elopes. parking areas, 
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general circulation. landscaping area~ru-oposed use and location of buildings and 
loading areas. 

l b) Vacation; for the purposes of this section. n vacation is the removal of 11 

property<s> from a binding site plan so that the obljgations created under the 
binding site plan no longer upply to that propertv(s). Vacation may apply to a 
portion or the entiretv of a binding site plan. 

<2) Submittal reguirements for alterations and vacations. 
vu_ __AQQ! ication form . An application shall be submitted on a fqrm provided by the 

Director. 
(b) Tille reoort. All applications to alter or vacate a binding site plan shall be 

accompanied by a title company certification (current within 30 days from filing 
of the application) confirming that the title of the lands as described and shown on 
the application are in the name of the owner<s> signing the application. 

(c) Authority to submit alteration or vacation application. The alteration or vacation 
application shall contain the signatures of all those owners of lots who are directlv 
affected by the proposed alteration or vacation. 

{d) The alteration or vacation application for a binding site plan shall contain all 
materials reguired of binding site plan applications as specified in this chapter 
unless otherwise waived by the Director. 

(3 > Criteria for Review. 
(a) The proposed alteration shall meet the requirements of this Chapter applicable to 

the underlying binding site plan. 
(b) Any alteration of an approved binding site plan affecting an unexpired 

development agreement may. in the discretion of the Director. invalidate the 
existing development agreement and reauire negotiation of a new development 
agreement pursuant to Chapter 18.30. The new development agreement shall vest 
to the City development regulations in effect at the time the Director has 
detennined the application for alteration to be technicaUy complete in accordance 
wilh the reguirements of Chapter l 8.20 .-}l l ti.4 • 

!cl The proposed vacation shall not cause the remaining portions of an approved 
binding site plan to fail to meet the requirements of this Chapter. Any non­
confonnities created by such a vacation must be remedied prior to final approval 
of the vacation. Property within a binding site plan subiect to an approved 
vacation shall constitute one Job and the balance of the approved binding site plan 
shall remain as approved. 

C4> Review process. Applications for alteration or vacation of a binding site plan shall be 
processed under a Review Process II according to Chapter 18.20 W . 

21.80. 190 Appeals to the hearing examiner. 
( 1 ) An appeal of the decision relating to the binding site plan sh al I be made to the hearing 

examiner in accordance with the procedures set oul in Chapter I 8.40. 
(2) The written appeal shall include a detailed explanation stating the reason for the appeal. 

TI1e decision of the hearing examiner shall be the final at tion 
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21.80."4111200 Enforcement. 
The auditor shall refuse to accept for recording any binding site plan which does not bear the 
verification of approval as defined by this chapter. The city attomey is authorized to prosecute 
violation of this chapter and to commence actions to restrain and enjoin n violation of this 
chapter and compel compliance with the provisions of this chapter. The costs of such action shall 
be taxed against lhe violator. 

Section Two. Severability. If any provision of this Ordinance or its application to any person or 
circumstance is held invalid. the remainder of the Ordinance or the application of the provision 
to other persons or circumstances is not affected. 

Section Three. Effective Date. This Ordinance shall be in full force (5) five days following 
publication. 

PASSED by the City Council this ___ day of _____ , 201 I. 

( ) APPROVED by its Mayor this __ day of ______ ,. 201 I. 
( ) Vetoed 

Attest: 

City Clerk 

Approved as to Fonn: 

City Auorney 

Published:-----------
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ORDINANCE NO. 

AN ORDINANCE AMENDING OAK HARBOR MUNICIPAL CODE CHAPTER 21.80, 
ENTITLED "BINDING SITE PLANS" FOR THE PURPOSES OF: (l) SPECIFYING THAT 
LOTS CREATED THROUGH BINDING SITE PLANS ARE LEGAL LOTS OF RECORD, (2) 
CLARIFYING TYPES OF MODIFJCA TIONS TO BINDING SITE PLAN STANDARDS 
ALLOWED, (3) ESTABLISHING A PROCESS FOR ALTERING OR VACATING 
PREVIOUSLY APPROVED BINDING SITE PLANS. (4) REVISING THE REQUIREMENTS 
FORA BINDING SITE PLAN MAP TO INCLUDE ONLY THOSE ITEMS RELATED TO 
LAND DIVISION PURPOSES AND (5) AMENDING OTHER CODE LANGUAGE FOR 
CLARITY. 

WHEREAS, RCW 58. J 7.035 grants jurisdictions an alternative method for land division known 
as ubinding site plans" and; 

WHEREAS, RCW 58.17.035 requires that binding site plan ordinances contain provisions for 
alteration or vacation of binding site plan documents; 

WHEREAS, the City's existing Mwiicipal Code does not presently have a specific process for 
altering or vacating approved binding site plans and; 

WHEREAS, a SEP A environmental checklist was submitted for the proposed code changes and 
noticed in the Whidbey News Times on December 4, 2010 with a notice of application period 
ending on December 22, 20 I 0 after a 15-day comment period and whereas the City received one 
e-mail comment, and; 

WHEREAS, the City issued a SEPA Detennination of Nonsignificance for the proposed code 
amendments on December 22, 20 I 0 after a 1 S~day public comment and appeal period, as 
required by WAC Chapter 197-11-SJS and whereas no comments or appeals were received 
during this period and; 

WHEREAS, as required by RCW 36. 70A.106, the City provided notice to the Department of 
Commerce on December 10, 20 I 0 and received no comments from the Deparbnent; and; 

WHEREAS, as part of an enhanced public participation process, the City provided notice of the 
Planning Commission public hearings to interested parties on December 17, 2010, January 7, 
2011, and February 3, 2011 and that such notices were in addition to the usual notice procedures 
required for a code amendment. 

WHEREAS, after due and proper notice, public hearings were conducted by the Planning 
Commission on December 28, 20 I 0, January 25, 2011, and February 22, 201 J and a public 
hearing was held by the City Council on _ _ _ 

THE CJTY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows. 
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Section One. Oak Harbor Municipal Code Chapter 21.80 entitled "Binding Site Plans,, last 
amended by § J 0 of Ordinance 1568 is hereby amended to read as follows: 

Sections: 
21.80.005 
21.80.0JO 
21.80.020 
21.80.025 
21.80.030 
21.80.040 

21.80.050 
21.80.055 
21.80.060 
21.80.070 

21.80.080 
21.80.090 
21.80.100 
21.80.110 
21.80.120 

21.80.130 
21.80.140 
21.80.150 
21.80.160 
21.80.170 
21.80.180 
21.80.190 
21.80.200 

Title. 

Chapter 21.80 
BINDING SITE PLANS 

Binding site plans allowed. 
Division of property. 
Condominium binding site plan. 
Effect. 
Application. 

Requirements for a binding site plan map. 
Site plan review required. 
Certifications required. 
Title report. 

Approval procedure. 
Recording requirements. 
Development requirements. 
Standards for review of commercial binding site plan. 
Standards for binding site plans for eondominium developments regulated 
by Chapter 64.32 and 64.34 RCW. 
Performance guarantee requirements. 
Warranty requirements for acceptance of final improvements. 
Survey required. 
Dedication - Warranty deed. 
Requirements for modification of binding site plan standards. 
Alteration or vacation of an approved binding site plan. 
Appeals to the bearing examiner. 
Enforcement. 

21.80.005 Title 
This chapter shall be entitled "Binding Site Plans.'• 

21.80.010 Binding site plans allowed. 
It is provided that, as an alternative to subdivision or short subdivision requirements under this 
title, and as allowed by RCW Chapter 58.17, divisions ofland may be completed by binding site 
plans for classes of property specified in OHMC 21.80.020(1} through (3). 
21.80.020 Division of property. 
Division of property by binding site plans may only be used for the following: 
(I) Divisions of land into lots classified for industrial or commercial use; 
(2) A division for the purpose of lease when no residential structure other than mobile homes 

or travel trailers are permitted to be placed upon {he land so long as the site plan compHes 
with all applicable mobile home park regulations and the zoning code; 
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(3) A division of land subject to Chapter 64.32 and 64.34 RCW as now in effect or hereafter 
amended so long as the site plan complies with the standards for condominium division 
under OHMC 21.80.120. 

21.80.025 Condominium binding site plan. 
Divisions of land into lots or tracts are allowed if: 
(1) A binding site plan may be used to divide property without proceeding through division 

by subdivision or short subdivision when the land or a portion ofit is subject to either 
Chapter 64.32 or 64.34 RCW when the following conditions are met: 
(a) The improvements consb'ucted or to be constructed thereon are required by the 

provisions of the binding site plan to be included in one or more condominiums or 
owned by an association or other legal entity in which the owners of units therein 
or their owners' associations have a membership or other legal or beneficial 
interest; 

(b) The city has approved a binding site plan for all such landj 
(c) Such approved binding site plan is recorded in the county or counties in which 

such land is located~ and 
(d) The binding site plan contains thereon the following statement: 

All development and use of the land described herein shall be in accordance with 
this binding site plan, as it may he amended with the approval of the city, town. or 
county having jurisdiction over the development of such land, and in accordance 
with such other governmental pennits, approvals, regulations, requirements, and 
restrictions that may be imposed upon such land and the development and use 
thereof. Upon completion, the improvements on the land shall be included in one 
or more condominiums or owned by an association or other legal entity in which 
the owners of units therein or their owners' associations have a membership or 
other legal or beneficial interest. This binding site plan shall be binding upon all 
now or hereafter having any interest in the land described herein. 

(2) The binding site plan may, but need not, depict or describe the boundaries of the lots or 
tracts resulting from subjecting a portion of the Jand to either Chapter 64.32 or 64.34 
RCW. 

(3) The binding site plan for condominiums shall be deemed approved if: 
(a) Done in connection with the final approval of a subdivision plan or planned unit 

development with respect to aJI of such lands; 
(b) Done in connection with the issuance of a building pennit or final certificate of 

occupancy. 

21.88.030 Eft'ect. 
Upon approval and recording of a binding site plan, any and all sale or leases of lots within the 
property covered by the site plan shall be in accordance with the binding site plan. Lots. parcels, 
or tracts created through the binding site plan procedure shalJ be legal lots of record. Such Jot 
lines as are shown on the binding site plan shall be lot Jines for setback purposes under the 
zoning code in effect at the time the issue of setbacks is to be determined. A binding site plan 
does not authorize construction. Construction is permitted upon approval of construction and 
building petmils that implement the binding site plan. 
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21.80.035 Site plan review required. 
A site plan pursuant to chapter 19.48 is required for every lot created under this Chapter. 

21.80.040 Application. 
An application for a binding site plan shall be submitted on a fonn prescribed by the Director 
and shall include all other requirements as specified in this Chapter. A binding site plan 
application may be processed concurrent with, or separate from, a site plan review application 
under Chapter 19.48 OHMC. 

21.80.050 Requirements for a binding site plan map. 
The applicant shall submit two exact duplicate binding site plan maps meeting the folJowing 
requirements. The recorded binding site plan shall be drawn on mylar drafting film having 
dimensions of 24 inches by 36 inches and must include the following: 
(I) The name of the binding site plan; 
(2) Legal description of the entire parcel; 
(3) The date, scale and north arrow; 
(4) Boundary lines, right-of·way for streets, easements and property Jines of lots and other 

sites with accurate bearings, dimensions or angles and arcs, and of all curve data; 
( 5) Names and right-of-way widths of all streets within the parcel and immediately adjacent 

to the parcel. Street names shaJI be consistent with the names of existing adjacent streets; 
(6) Number of each lot and each block; 
(7) Reference to covenants, joint use, access easements, or other agreements to be filed 

separately must be referenced on the binding site plan; 
(8) 
(9) Location. dimensions and purpose of any easements, noting if the easements are private 

or public; 
(I 0) Loclltion and description of monuments and all lot comers set and found; 
(11) Datwn elevations and primary control points approved by the engineering department. 

Descriptions and ties to aJJ control points shall be shown with dimensions, angles, and 
bearings; 

(12) A dedicatory statement acknowledging public and private dedications and grants; 

(13) Utilities; and 
(14) Other restriction and requirements as deemed necessary by the city. 

The binding site plan map shall be on a separate sheet(s) from the site plan processed under 
chapter 19.48. 

21.80.060 Certifications required. 
(1) A certificate is required giving a full and correct description of all lands divided as they 

appear on the binding site plan, including a statement that the division has been made 
with the free consent and in accordance with the desires of the owners. If the binding site 
plan is subject lo a dedication, the certificate or a separate written instrument shall also 
contain the dedication of all streets and other areas to the public, to an individual or 
individuals, religious society or societies or to any corporation, public or private as 
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shown on the binding site plan and a waiver of all claims for damages against any 
govenunental authority which may be occasioned to the adjacent land by the established 
construction, drainage and maintenance of the road. The certificate or instrument of 
dedication shall be signed and acknowledged before a notary public by all parties having 
any ownership interest in the land divided and recorded as part of the final binding site 
plan. 

(2) A certification by a licensed surveyor is required, licensed in the state, that the binding 
site plan survey is accurate and confonns to the provisions of these regulations and state 
Jaw. 

21.80.070 Title report. 
All binding site plans shall be accompanied by a title company certification (current within 30 
days from filing of the binding site plan) confirming that the title of the Jaruis as described and 
shown on the binding site plan are in the name of the owner(s) signing the binding site plan. 

21.80.080 Approval procedure. 
(1) Binding site plan approval shall be a Type II review process. 

(2) The director shall review the application and circulate it to other city departments to 
detennine whether the requirements of this chapter have been met. 

(3) If the director and city engineer determine that the requirements are met, they shall 
approve and sign the binding site plan. 

( 4) If either the director or the city engineer determine that the requirements have not been 
met, the binding site plan shall be returned to the applicant for modification, correction, 
or other action as may be required for approval. 

(5) If the conditions have been met, the director and city engineer shall inscribe and execute 
their written approval on the face of the binding site plan. 

21.80.090 Recording requirements. 
( 1) When the city finds that the binding site plan proposed for final approval meets all the 

conditions of final approval, then the applicant shall take both original mylar binding site 
plan maps to the Island County auditor. One of the originals of said binding site plan 
shall be recorded with the Island County auditor. The other will be stamped by the 
auditor and forthwith returned to Oak Harbor. In addition, the applicant will furnish the 
city with one paper copy of the mylar recorded by the auditor. In addition, one paper 
copy shall be furnished by the applicant to the Island County assessor. 

(2) The applicant must provide the city with proof of proper filing and recording before the 
binding site plan becomes valid. This proof shall include a certification by the applicant 
and the surveyor certifying that the binding site plan has not been altered between the 
time it was approved for recordation and the time of actual reoordation by the Island 
County auditor. 

21.80.100 Development requirements. 
All development must be in conformance with the recorded binding site plan. 
Binding Site Plan Code Amendment 
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21.80.110 Standards for review of commercial and industrial binding site plans. 
The following standards shall apply to commercial and industriaf binding site plans: 
{ 1) Division lines between lots in commercial binding site plans shall be considered Jot Jines 

under Oak Harbor zoning code. 
(2) Each such tract or Jot created by such binding site plan shall have one designated front lot 

line and one rear lot line including those which have no street frontage. 
(3) All tracts, parcels and lots created by a binding site plan shaU be burdened by an 

approved maintenance agreement maintaining access to the various lots, tracts and 
parcels and for the cost of maintaining landscaping and other common areas. 

( 4) When any Jot, tract or parcel is created without 30 feet of street frontage. easements shall 
be given to the city allowing access for police, fire. public and private utilities along the 
access roads to each tract, lot or parcel. 

(5) If the city elects, the city shall be granted a power to maintain the access easements and 
file liens on the property for cotrection of the costs incurred in maintaining such way. The 
power to maintain such access ways shall impose no duty on the city to maintain the 
access way. 

(6) The binding site plan shall contain a provision that the ownerts failure to keep the fire 
access lanes open and maintained may subject the property to being abated as a nuisance 
and the city may tenninate occupancy of such properties until the access easement ways 
are adequately maintained. 

(7) Freestanding signage may be off of the tract, parcel or lot where the business is located as 
Jong as sign requirements are met within the area encompassed by the binding site plan. 

(8) Sufficient parking for each use must be located on the Jot where the use is located or joint 
parking agreements must be recorded by the owners for the area of the binding site plan. 
Prior to building permit approval. parking agreements will be reviewed by the director. 

(9) Landscaping requirements will be met for each phase of the binding site plan. 
Landscaping requirements may be met for an area of one or more lots as long as a joint 
maintenance agreement is recorded or included in declaration of covenants 

ll.80.120 Standards for binding site plans for condominium developments regulated 
by Chapter 64.32 and 64.34 RCW. 
Development standards for condominiums including residential Wlits or structures shall meet 
either the standards set out in subsection (1) or (2) of this section: 
(l) AU lots and development shall meet the minimum requirements of this title as now in 

effect or hereafter amended. Phase or Jot lines shall be used as lot lines for setback 
purposes under the zoning code. 

(2) Condominiwns may be developed in phases where ownership of the property is unitary 
but alJ structures may not be completed at the same time or differing lenders finance 
separate structures or areas of the property. The following conditions shall apply to 
phased condominiums: 
(a) All areas not within the building envelope are subject to joint use and are 

burdened by a joint obligation to maintain any and all access ways. The city shall 
have no obligation to maintain such access ways. 

(b) The city of Oak Harbor shall have an easement for access along and over access 
ways and parking areas to allow police, building, fire and utility department 
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personnel to inspect and observe such property, buildings and activities on the 
property as well as for providing emergency and law enforcement services and 
easements for utilities over and under such access ways. 

(c) Reciprocal easements for parking shall be provided to all tenants and owners. 
(d) The developer has entered into a development agreement pursuant to Chapter 

18.30 for completion of all phases. 
(e) Phase lines must be treated as lot lines for setback purposes under the zoning code 

unless the property owner wiJI place a covenant on the binding site plan that the 
setback area for built phases, contained in all unbuilt phases, shall become 
common areas and owned by the owners of existing units in the built portions of 
the condominium upon the expiration of the completion schedule described in the 
development agreement pursuant to Chapter 18.30. 

(f) AIJ public improvements are guaranteed by bond or other security satisfactory to 
the city engineer or bis designee. 

(g) All built phases in a condominium binding site plan shall have joint and several 
obligation to maintain Jandscaping through covenants or easements or both to 
assure that the responsibility is shared among the various owners. 

21.80.130 Performance guarantee requirements. 
(1) In lieu of completing the required public improvements prior to approval of the binding 

site plan, the applicant may request approval, subject to the approval of a suitable 
guarantee. The guarantee must be in a fonn acceptable to the city and in an amount 
commensurate with improvements to be completed. The amount of the guarantee is 
established at JOO percent of the cost of the city having to cons1nlct the improvements 
plus 20 percent for contingency. The guarantee amount will require yearly review by the 
city and the applicant will be required to revise the guarantee amount to reflect current 
inflation rate. Based on the revised amount, the applicant will resubmit suitable guarantee 
to the city. Also, the guarantee will be restricted as far as the amo\Dlt of permissible time 
in which the improvements must be completed. If not a regular surety bond from an 
acceptabJe state approved surety, the guarantee must be in a fonn acceptable to the city 
attorney. 

(2) Guarantee funds wHJ not be released by the city unless approval has been received from 
all applicable departments that are responsible for acceptance and/or maintenance of such 
improvements. PartiaJ releases will not be allowed. 

(3) All improvements begun by the applicant must be compJeted. Once the applicant has 
begun making improvements, the applicant shall not be eligible for submitting a 
guarantee to the city to cover the incomplete improvements. 

( 4) Public improvements must be in place at time of certificate of occupancy or acceptable 
assmances for completion with a temporary certificate of occupancy. 

21.80.140 Warranty requirements for acceptance of final improvements. 
At the time of final acceptance of the improvements, the applicant shall provide to the city a one-­
year warranty guarantee at 10 percent of the established final cost of the public and/or off-site 
improvements which must be acceptable to the city. 

21.80.150 Survey required. 
Binding Site Plan Code AmendJMnt 
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(1) A survey must be perfonned for every binding site plan. The survey required must be 
conducted by or under the supervision of a Washington State registered land surveyor. 
The surveyor shall certify on the binding site plan that it is a true and correct 
representation of the lands actually surveyed and the survey was done in accordance with 
city and state law. 

(2) In all binding site plans, lot comer survey pins must be set before final approval can be 
granted. 

(3) In aJJ binding site plans, perimeter monuments must be set before final approval can be 
granted. 

( 4) In all binding site plans, control monuments must be set before final acceptance of public 
improvements. Performance guarantees must include the installation of all control 
monuments. Control monuments must be installed per city design and construction 
standards. 

(S) Jn all binding site plans, where final approval is to be granted by the acceptance of a 
performance guarantee, 1ot comer and perimeter monuments must be set. The 
performance guarantee must include the resetting of any monument that has been lost 
during construction of public improvements 

21.80.160 Dedication - Warnnty deed. 
Any dedication, donation or grant to the City as shown on a binding site plan shall be considered 
a statutory warranty deed to the grantee for the use intended. The binding site plan processes of 
this chapter shall not be used to create, alter, or eliminate any rights in property arising solely 
between private owners of property within the binding site pJan. AU such private dedications, 
donations or grants shall be separately recorded with the cowity auditor and reference thereto 
made on the binding site plan. 

21.80.178 Requirements for modirteation of binding site plan 1tandard1. 
( l) As part of the approvaJ of an original binding site plan an applicant may request a 

modification of up to five percent from a lot dimensional requirement (setbacks, lot size, 
length, width, or lot coverage) of the applicable zoning standards found in Title 19 
OHMC so long as the maximum density allowed in the zone is not eKceeded. 

(2) Such request for modification shall be submitted by the applicant concurrently with the 
binding site plan application and considered by the director as a Type I decision. 

(3) The modification shall not be granted by the director until the following facts have been 
established: 
(a) There are exceptional circumstances of conditions such as: locations of existing 

structures, lot configuration, topographic or unique physical features that apply to 
the subject property which prohibit the applicant from meeting the standards of 
this chapter; 

(b) The authorization of the modification or variation wiH not be detrimental to the 
public welfare or injurious to property in the vicinity or zone in which the 
property is located; 

(c) A hardship would be incurred by the applicant if he/she complied with the strict 
application of the regulations; 

(d) Landscaping requirements are not thereby reduced. 
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21.80.180 Alteration or vacation of an approved binding site plan. 
The purpose of this section is to provide a process by which changes (alterations or vacations) to 
a recorded binding site plan may be considered. Changes processed under this section must be 
related to the land division purposes of a binding site plan. Alteration or vacation of aJJ or a 
portion of an approved binding site plan may be considered subject to the provisions of this 
section. 
( 1) Definitions. 

(a) Alteration: for the purposes of this section, an alteration is a change to the 
recorded binding site plan map that is related to or consistent with the land 
division purposes of this chapter and that generally relates to the items described 
in Section 21.80.050(4), (9), (13) or (14). For binding site plans approved prior to 
XXX, 201 I, alterations may also be considered to the following elements of a 
binding site plan: zoning setback lines, building envelopes, parking areas, general 
circulation, landscaping areas, proposed use and location of buildings and loading 
areas.(b) Vacation: for the purposes of this section, a vacation is the removal 
of a propcrty(s) from a binding site plan so that the obligations created under the 
binding site plan no longer apply to that property(s). Vacation may apply to a 
portion or the entirety of a binding site plan. 

(2) Submittal requirements for alterations and vacations. 
(a) Application form. An application shall be submitted on a form provided by the 

Director. 
(b) Title report. All applications to after or vacate a bjnding site plan shall be 

accompanied by a title company certification (current within 30 days from filing 
of the application) confirming that the title of the lands as described and shown on 
the application are in the name of the owner(s) signing the application. 

(c) Authority to submit alteration or vacation application. The alteration or vacation 
application shall contain the signatures of all those owners of lots who are directly 
affected by the proposed alteration or vacation. 

( d) The alteration or vacation application for a binding site plan shall contain all 
materials required of binding site plan applications as specified in this chapter 
unless otherwise waived by the Director. 

(3) Criteria for Review. 
(a) The proposed alteration shall meet the requirements of this Chapter applicable to 

the underlying binding site plan. 
(b) Any alteration of an approved binding site plan affecting an unexpired 

development agreement may. in the discretion of the Director. invalidate the 
existing development agreement and require negotiation of a new development 
agreement pursuant to Chapter 18.30. The new development agreement shall vest 
to the City development regulations in effect at the time the Director has 
determined the application for alteration to be technically complete in accordance 
with the requirements of Chapter 18.20. 

(c) The proposed vacation shaJI not cause the remaining portions of an approved 
binding site plan to fail to meet the requirements of this Chapter. Any non­
conformities created by such a vacation must be remedied prior to final approval 
of the vacation. Property within a binding site plan subject to an approved 
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vacation shall constitute one lot, and the balance of the approved binding site plan 
shall remain as approved. 

( 4) Review process. Applications for alteration or vacation of a binding site plan shall be 
processed under a Review Process II according to Chapter 18.20. 

21.80.190 Appeals to the hearing examiner. 
{I) An appeal of the decision relating to the binding site plan shall be made to the hearing 

examiner in accordance with the procedures set out in Chapter 18.40 .. 
(2) The written appeal shall include a detailed explanation stating the reason for the appeal. 

The decision of the hearing examiner shall be the final action. 

21.80.200 Enforcement. 
The auditor shall refuse to accept for recording any binding site plan which does not bear the 
verification of approval as defined by this chapter. The city attorney is authoriud to prosecute 
violation of this chapter and to commence actions to restrain and enjoin a violation of this 
chapter and compel compliance with the provisions of this chapter. The costs of such action shall 
be taxed against the violator. 

Section Two. Severability. If any provision of this Ordinance or its application to any person or 
circumstance is held invalid, the remainder of the Ordinance or the application of the provision 
to other persons or circumstances is not affected. 

Section Three. Effective Date. This Ordinance shall be in full force (5) five days following 
publication. 

PASSED by the City Council this ___ day of ____ _. 2011. 

( ) APPROVED by its Mayor this __ day of _ _ ___ , 2011. 
( ) Vetoed 

Attest: 

City Clerk 

Approved as lo Form: 

Binding Sile Plan Code Amendmcnc 
Ordinance 

THE CITY OF OAK HARBOR 

Mayor 
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Sue ((amh:alios 
P. 0. lBox: 144 

Oak Harbor, WA 98277-0144 

Elected Representatives of the City of Oak Harbor 
865 SE Barrington Drive 
Oak Harbor, WA 98277 

Dear~ity~mbers: 

(360) 675~6455 

June 11, 2013 

I am writing you to one thank you for allowing me to speak at the workshop Wednesday, 
May 29, 2013, and two to request that you either postpone consideration of Binding Site 
Plan Code Amendment (Ord 1657, PH 06/18/13) until you have all of the information 
and know everything you need to know about this situation before you are voting. AJso, 
you may want to consider changing the wording to include grand-fathering Pier Point 
because of the litigation trail and the judgments rendered, separate or differentiate 
between residential and commercial binding site plans. 

I am puzzled as to why the City has chosen to resurrect this item not only in the manner it 
has but also with all that they have gone through and will continue to go through if this 
item is passed as presented. I might also add that not all of the information at the 
Workshop 5-29-13 was presented in whole and in an objective manner so that the full 
picture was before you. 

I do apologize that I misspoke when I said that Pier Point was the only residential binding 
site plan (bsp) on the City of Oak Harbor's books. Pier Point is the only residential 
binding site plan on the books that is not fully developed. There are two other fully 
developed residential bsps and IO conunercial binding site plans as well. Again, Pier 
Point is the .!!Db:.,residential bsp that is not fully developed and has the potential for 
radical change. A vote for this change without grandfathering Pier Point will violate 
Judge Hancock's decision described below. 

The City and Pier Point have come from the same position repeatedly. To recap some of 
the many incidents involved in this matter, it is worth noting that the City of Oak Harbor 
along with Pier Point to date have been involved with several instances of litigation 
coming from similar perspectives and seated on the ve.ry same side oft.he Jegal room 
sharing the same table both at the Hearing Exarainer' s level and Island County Superior 
Court level. Pier Point has been to Superior Court thr~ tlmes and the Hearing Examiner 
three times. As you can see the most current decision was rendered June 27, 2012, 
supporting the City's and Pier Poinl s position, which is the same decision., that has been 
made in all six legal proceedings. The Developer, Alpine Village, Inc> aka Mr. Massey, 
cannot change Pier Point's 'bsp without permission of the Pier Point owners. This 
proposed change in ordinance does not comply with Judge Hancock's decision! 
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As it stands Pier Point does have the ability to amend its bsp, it can do so with the united 
vote of all ofits owners. Therefore, there is a mechanism in pJace. 

If you go through your packet you wiJI note some of the history. Yes, you will see that in 
201 l the OH Planning Commission did vote to send the matter to the Council. What was 
not shared was some of the pertinent important discussions, which included policy 
concerns when there was a specific situation that has caused the City quite a bit of staff 
time and City monies and is historicaJly grounded in behalf of the owners who have 
owned the property way before this developer become involved. Several of the Planning 
commission members stated they were voting this matter forward to have the City 
Council make the hard decision as they expected language changes would be needed to 
separate the types ofbsps (commercial versus residential which have very different 
considerations) and grand-fathering those that have been in existence and Jitigation. The 
Commission members did not see themselves as able to write language. (I can provide 
specific names of Planning Conunission members who stated what specifically.) AJso, 
note that the specific matter of the City of Oak Harbor-Pier Point-Alpine Village, Inc. aka 
Mr. Massey has been to Superior Court and the Hearing Examiner for another ruling by 
both (two rulings) since the OH Planning commission has looked at this matter and 
moved it forward. 

The owners of Pier Point bought and paid for their homes knowing their rights of 
ownership. The Superior Court and the Hearing Examiner on multiple readings have 
concurred that the owners of Pier Point have rights that cannot be negated. I would like 
to point out that Judge Hancock during the third time this matter was before him was 
presented this proposed ordinance by then City Attorney Hite as if it had already been 
passed by the City Council. Upon cross examining, the Judge admonished Hite for 
bringing something before him that was not on the books and he later in that hearing 
stated he did not nonnaJly rule or reference something not on the books but he warned all 
present that the Pier Point owners did have rights that could be heard before this court if 
passed as is. 

I also would like to remind each of you that during the previous ruling (the second time 
in Judge Hancock's court) the Judge very specifically stated that any body needed to 
ensure that "all benefits" do not weigh in the favor of change. (Again, there had been a 
reference to the fact the City of Oak Harl>or was possibly considering changing the 
Binding Site Plan Ordinance.) This alone speaks to the need of considering separating 
any new policy allowing for grandfathering Pier Point and possibly separating r~idential 
and commercial bsps. 

Has our present City Atwmey thought about talking with former City Attorney Bleyhl 
who has a lot of experience with Alpine and Pier Point? Former Attorney Bleyhl did 
make recommendations on this matter that may need to be heeded. 

I would like to emphasize and remind you that Mr. Massey knew when he bought this 
specific property in 2004 what the restrictions were and that the bsp end date had run out 
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in 1996, therefore the restrictions remained in place. He knew he needed to work with the 
owners of Pier Point The property was so inexpensive because of the restrictions. The 
courts have spoken repeatedly. Pier Point owners have rights. 

Pier Point owners have been open to work with the City, Alpine Village, Inc. aka Mr. 
Massey (before and after Hearing Examiner Bobbinlc admonished Alpine to try). The 
residents of Pier Point live in the City of Oak Harbor. 

Please do not hesitate in contacting me to answer any questions that you have. I know 
what it is like to sit in your seat and to have to make the tough decisions. l lmow you do 
not take it lightly but I do encourage you to make sure you realize any and aJI of the 
implications :from what has happened, the legal decisions to date, the costs to the City in 
time and actual dollars now and possibly in the future. 

Sincerely, 

Sue Karahalios 
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Mayor Dudley Leuer 

Dated 

July 16, 2013 
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City of Oak Harbor 

86 5 S.E. BARRINGTON DRIVE 

OAK HARBOR, WASHJNGTON 98:z.77 
(3 60) 279-4502 
FAX (360) 279-4507 

July 16, 2013 

Ms. Sue Kurnhalios 
P.O. Box 144 
Oak Harbor, WA 98277-0144 

Re: Your letter of June 11, :!O 13 
Binding Site Plun Code 

Deur Ms. Knrahalios, 

0IIFICE OF THF. MAYOR 

SCOTT DUDLEY 
MAYOU 

Thunk you for your letter concerning the proposed nmcnclmcnts to Ouk Harhor Municipnl Code Chapter:'.? 1.80, 
Binding Site Plans (BSP). 1 appreciate you laking thl! time 10 share your comments and concerns on this topic with 
me and the City Council. I have passed your letter on lo our Development Services Department und I have nskcd 
that they take your comments under consideration. 

As you know, this project has been on the City's lo do list for some time now. Staff is devoting time to the project 
so that the work can be completed and so that u deficiency in our code can be corrected. Please rest assured that the 
City staff is committed to help ing. the City Council ndopl a revised code that is easy to understand and apply, tukes 
into account relevant available information and is foir and equitable to existing and future property owners. While 
the next formal slep in this pr~ject is likely a public hearing before the City Council. I've nskcd staff to brief the 
Planning Commission on the projcct"s status. The briefing was tentatively scheduled for the July Planning 
Commission meeting but due to scheduling dilliculties it has been moved to their August agenda. Finally. I 
encourage you to continue lo participate in the public process associated with this code amendment project. 

I thank you again for sharing your concerns with me. If you have <1ucstions regarding speci fic aspt.-cts of the 
proposed code nmcndmcnl I encourage you lo contact Mr. Steve Powers. Development Services Director, at 279-
-l5 1 l. 

Sinccrcl), 

..,.._ 

Scott Ducflcy 
Mn) or 

cc: City Council 
Dr. Larry Cort, Cit) Administrntor 
Mr. Steve Powers, Development Services Director 
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PLANNING COMMISSION 
REGULAR MEETING 
CITY HALL – COUNCIL CHAMBERS 
August 27, 2013 
 
ROLL CALL:  Present: Keith Fakkema, Greg Wasinger, David Fikse, Bruce Freeman, Sandi 

Peterson and Ana Schlecht 
Absent: Kristi Jensen 
Staff Present:  Development Services Director, Steve Powers; Senior Planners, 
Cac Kamak and Ethan Spoo 

 
Chairman Fakkema called the meeting to order at 7:30 p.m.  
 
MINUTES: MS. PETERSON MOVED, MR. WASINGER SECONDED, MOTION CARRIED 

TO APPROVE THE JULY 23, 2013 MINUTES AS PRESENTED. 
 
PUBLIC COMMENT: 
None 
 
DIGITAL SIGNS CODE UPDATE – Public Hearing 
Mr. Powers asked Planning Commission to continue this item to the Planning Commission’s 
regular business meeting on September 24, 2013 in order allow more time for staff to address 
public and Planning Commission input from the previous meeting. 
 
ACTION: MR. FREEMAN MOVED, MR. FIKSE SECONDED A MOTION TO CONTINUE 

THE PUBLIC HEARING FOR THE DIGITAL SIGNS CODE UPDATE TO 
SEPTEMBER 24, 2013. MOTION CARRIED. 

 
BINDING SITE PLAN CODE AMENDMENT – Public Meeting 
Mr. Powers displayed a Power Point presentation (Attachment 1) briefing the Planning 
Commission on the status of the pending Binding Site Plan (BSP) code amendment. Mr. 
Powers explained that the Planning Commission has made a recommendation to the City 
Council that is pending before the City Council.  The Council can send it back to the Planning 
Commission if they decide to do so or the Council could take up the issues themselves if they 
feel that there is anything else to be addressed in the code amendment.  
 
Mr. Powers explained what Binding Site Plans are and displayed RCW 58.17.035 which 
authorizes cities, towns, or counties to adopt, by ordinance, procedures for the divisions of land 
by use of a binding site plan as an alternative to the procedures required by the RCW.  Mr. 
Powers noted that this chapter also states that those procedures shall provide for the alteration 
or vacation of the binding site plan. Work on the Pier Point applications resulted in a review of 
the existing code language and staff found that the current code did not specifically or 
adequately address a process for the alteration or vacation of previously approved BSPs.  Mr. 
Power said that the proposed amendment would fix the deficiency and applies to all BSP’s. 
 
Mr. Powers also reviewed the BSP amendment project history as well as the Pier Point 
application history. 
 
Mr. Powers detailed the key issues regarding the proposed code language. The proposed 
language is as follows: 
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OHMC 21.80.180(2)(c) - Authority to submit alteration or vacation application.  The alteration or 
vacation application shall contain the signatures of all those owners of lots who are directly 
affected by the proposed alteration or vacation. 
 
The Planning Commission allowed public comment. 
 
Sue Karahalios (1085 SE Regatta Drive) spoke with concern about the impact of the proposed 
code on the owners of the Pier Point Condominium. She also noted that there have been other 
decisions since the 2011 Planning Commission recommendation the City Council and only two 
members of the current Planning Commission voted in 2011. 
 
Bob Severns (1085 SE Regatta Drive) disclosed that he is a member of the City Council and 
talked about the questions that were addressed in Superior Court regarding the Pier Point 
Condominiums.  He believed that if the BSP amendment goes forward and is challenged in 
Superior Court again, the judge will ask why Pier Point was not excluded from the proposed 
BSP amendment.  Mr. Severns asked that the Pier Point Condominiums be excluded from the 
proposed BSP amendment. 
 
Discussion 
Planning Commissioner’s discussed whether the current Planning Commission would be able to 
consider the proposed BSP amendment again since the Planning Commission’s 
recommendation has already been forwarded to the City Council.  Mr. Powers said that an 
agenda bill will be prepared for Council action and that the agenda bill could indicate that that 
the Planning Commission would like to consider the code amendment again if that is what the 
Planning Commission wants to do.  Mr. Powers noted that City Council could also decide that 
they will take up the issues themselves.  Ms. Peterson wanted it on record that her strong desire 
was that the City Council be very aware of the issues.  
 
BED AND BREAKFAST CODE – Public Meeting 
Mr. Spoo displayed a Power Point presentation (Attachment 2) which presented changes since 
last month, a brief discussion of compliance and staff’s recommendation. 
 
Mr. Spoo reported one of the changes made resulted from a request from the Navy. The Navy 
asked that Bed and Breakfast (B&B) establishments be prohibited in Noise Subdistrict C.  The 
second change requires that B&B lighting be directed downward so as not to impact adjacent 
uses.  The last change was to move the sign language that was previously in Section 19.20 
Zoning to Section 19.36 Sign Code. 
 
Mr. Spoo reviewed how the propose code complies with the Oak Harbor Comprehensive Plan 
and recommended that the Planning Commission recommend approval of the B&B draft code to 
the City Council. 
 
Discussion 
Planning Commissioners discussed sign size allowance, lighting for B&B establishments and 
whether two B&B’s under the same ownership would need to have a resident domiciled at each 
site.  Mr. Power indicated that for two B&B’s on the same property you could reasonable 
conclude that is a single entity and a resident manager in one or the other would suffice.  In the 
case where there are two separate pieces of property in the R1 the conditional use permit and 
the Hearing Examiner could approve conditions which apply to both pieces of property.   
 
The public hearing was opened at 8:30 p.m. 
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Billie Cook (651 SE Bayshore Drive) expressed concern that persons living in the R3 and R4 
districts should be afforded the same protection as those in the R1 and R2 district by requiring 
B&B establishments get a conditional use permit for the R3 and R4 districts. 
 
Mr. Spoo explained that there would be a site plan review process required for new B&B 
establishments and the review process requires public notice to the adjacent property owners.  
Adjacent property owners would have input during the public hearing.  If there is a home that is 
converted in a residential neighborhood in the R3 and R4, a site plan review might not be 
required.  Mr. Spoo indicated that mitigations could be placed in the code.  Efforts have been 
made to allow B&B where staff believes is appropriate as well as including mitigations for some 
of the impacts they would have on neighborhoods. 
 
Discussion 
Planning Commissioners discussed the character of B&B’s and the desire to be business 
friendly. 
 
ACTION: MS. PETERSON MOVED, MR. FREEMAN SECONDED A MOTION TO 

RECOMMEND THAT CITY COUNCIL APPROVE THE BED AND BREAKFAST 
CODE AS PRESENTED. MOTION CARRIED. 

 
ECONOMIC DEVELOPMENT STRATEGY – Public Meeting 
Mr. Spoo displayed a Power Point presentation (Attachment 3) which presented a summary of 
key trends and an overview of the economic development strategy. 
 
Discussion 
Planning Commissioner Fakkema commented that he remembered hearing that the City always 
spends money planning but never did anything e.g. the amphitheater and the municipal pier.   
He was concerned that a couple of the action items require hiring someone to do additional 
studies and thought the City should look carefully at that.   
 
Mr. Spoo indicated that the Planning Commission could make a motion to remove items or 
revise the language in the strategy in order to give staff direction. 
 
Planning Commissioner Freeman was also concerned about the feasibility of a dock and that 
the sound from an amphitheater will carry to the surrounding residential developments.  Mr. 
Freeman also noted that tourism only brings minimum wage jobs and we won’t get to the 
$50,000 to $70,000 jobs with would be nice for the City.  Mr. Freeman also questioned some of 
the data in the Economic Profile and Needs Assessment. 
 
Mr. Spoo indicated that the Planning Commission will have this agenda item again next month. 
 
Nancy Hakala (painting the mural on Pioneer Way) commented on how unique and patriotic 
Oak Harbor is compared to the other cities on the Island and that it is a little piece of Americana.  
She suggested that the City capitalize on that.   
 
2016 COMPREHENSIVE PLAN AMENDMENT – Public Meeting 
Mr. Kamak reported that staff is still assessing the scope.  Staff is continuing meeting with the 
County and discussing the county-wide planning policies and the Comprehensive Plan update.  
 
ADJOURN:  9:15 p.m. 
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Purpose 

•Brief the Planning Commission on the status of
this pending code amendment.

•This item is for information only.  In keeping
with this purpose, the item was advertised as a
public meeting, not a public hearing

•No action is required by the Planning
Commission.

Presentation Overview 

•Binding Site Plans
•Project History
•Pier Point Condominium BSP
•Proposed Code
•Conclusion
•Recommendation
•Questions

Binding Site Plans 
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Binding Site Plans 

• What are BSPs?
• Alternative type of land division

(as opposed to subdivision plats or short plats) 

• Primarily used for commercial/industrial
properties

• May also be used for residential condos
• Governed by RCW 58.17.035
• OHMC 21.80, Binding Site Plans
• Approved BSP are recorded with the County

Binding Site Plans (cont.) 

• RCW 58.17.035 - A city, town, or county may adopt by ordinance 
procedures for the divisions of land by use of a binding site plan as an 
alternative to the procedures required by this chapter. The ordinance 
shall be limited and only apply to one or more of the following: (1) The 
use of a binding site plan to divisions for sale or lease of commercially 
or industrially zoned property as provided in RCW 58.17.040(4) 
[industrial or commercial] ; (2) divisions of property for lease as 
provided for in RCW 58.17.040(5) [mobile homes] ; and (3) divisions of 
property as provided for in RCW 58.17.040(7) [condominiums]. Such 
ordinance may apply the same or different requirements and 
procedures to each of the three types of divisions and shall provide for
the alteration or vacation of the binding site plan, and may provide for 
the administrative approval of the binding site plan. 

Binding Site Plans (cont.) 

• BSPs within Oak Harbor:

• 13 total

• 10 commercial/industrial

• 3 residential condominiums

• Only 1 of 13 with construction schedule

Binding Site Plans (cont.) 
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Examples – Bayview Plaza Examples – Oak Tree Village 

Pier Point 

Pier Point 

• BSP approved in 1991

• Approval included a construction schedule

• All phases were to have been constructed by
1996 

• Schedule was not met; un-built phases
remain

• Alpine Village, Inc. applied in 2005 and in
2010 to amend expired schedule
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Pier Point (cont.)

• Central question: Can an expired schedule
be amended?
– (This raised the question as to who must sign applications.)

• Staff, Hearing Examiner & Island County
Superior Court decisions say no

• It appears that development rights do exist
for the vacant land

Pier Point (cont.)

Pier Point (cont.)

Project History 
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Project History 

• A review of the existing code language
found that it did not specifically or
adequately address a process for the
alteration or vacation of previously
approved BSPs.

• This review resulted from work on the Pier
Point applications.

Project History (cont.) 

• Staff worked with the Planning Commission in late-
2010 and early-2011 to identify necessary revisions 
to the existing code. 

• The Planning Commission conducted the required 
public hearing over three meeting dates and 
accepted testimony from the public (representing 
different interests) and from staff.

• On February 22, 2011 the Commission forwarded a 
recommendation of approval of the draft code to 
the City Council. 

Project History (cont.)

• Work on the project was suspended shortly after 
that time pending the resolution of LUPA appeal 
on Pier Point. 

• Final action on the appeal occurred by the Hearing 
Examiner in June 2012. 

• After that, the recommended draft was reviewed
for consistency with final action – it was 
determined no changes required. 

Project History (cont.) 

• City Council was briefed on this project at their May 
29, 2013 workshop. 

• As a follow-up to the Council briefing, the Mayor 
requested staff brief the Planning Commission on 
the status of the project for following reasons:

– To keep you informed

– Due to length of time since heard by PC

– New PC members
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Proposed Code 

Proposed Code (cont.) 

• Key Points

– The City must have an alteration or vacation 
process 

– The code amendment addresses all BSPs; it is 
not intended to apply only to one specific BSP

– What information should be included on binding 
site plans? 

Proposed Code 

• Key Issue

– Who must sign an application seeking to amend
or vacate a previously approved binding site 
plan? 

• May a single property owner sign; or

• Must all owners sign; or

• Should it depend on the request?

Proposed Code (cont.) 

• Proposed code language
• City accepts applications pertaining to public 

interest/land division 
• Limit what is recorded on BSPs

• Protects public interest
• Keeps City out of private property disputes

• Applications for alteration/vacation may be 
submitted by property owners directly affected by 
proposed change 
o In some cases = single signature
o In other cases = more than one signature
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Proposed Code (cont.)

• Proposed code language:
OHMC 21.80.180(2)(c) - Authority to submit alteration 
or vacation application.  The alteration or vacation 
application shall contain the signatures of all those 
owners of lots who are directly affected by the 
proposed alteration or vacation.

Conclusion 

• BSPs authorized under State law

• State grants authority to City to determine process

• If BSPs used, City must have an alteration and 
vacation process 

• Existing code lacks these processes

• Proposed amendment would fix deficiency

• Proposed amendment applies to all BSPs, as 
appropriate 

Recommendation 

• No action is required.  The Planning Commission
has already made a recommendation to the City
Council on this matter.

• Questions?
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