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WHIDBEY ISLAND, WASHIN(3TON

September 3, 2010

Roy W. Daniel
Operations Supervisor
Island Transit

Re: Notice of Public Hearing and Response to Public Comment

Dear Mr. Daniel,

Thank you for your comments on the proposed project. Staff would like to inform you that a bus stop along
the southern side of Swantown Road has been incorporated into the proposed plans. A bus stop rather
than a bus pullout was recommended by city engineering staff due to the functional classification of
Swantown Road.

Notice is hereby given that a public hearing will be held before the City of Oak Harbor Hearing Examiner in

the Council Chambers at City Hall, 865 SE Barrington Drive, on Friday, September 24th at 10:00 a.m., or as
soon thereafter as possitle, to consider the following item:

For additional information, you may contact the City Department of Development Services at City Hall, or
call (360) 279-4521.

All meetings of the Hearing Examiner are open to the pubilic.

Sincerely,
Melissa SaMﬂus%:erPI;:ner

City of Oak Harbor

865 S.E. Barrington Drive « Oak Harbor, Washjlngzl 98277-4092 « City Hall (360) 279-4500 EXHIBIT 11
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ATTACHMENT B

Hearing Examiner Findings of Fact, Conclusions of
Law and Decision, October & ,2010

ATTACHMENT B



CITY OF OAK HARBOR

HEARING EXAMINER
RE: Site Plan Review ) SIT-10-02

Planned Residential Development ) PLN-10-04
Planned Residential Development ) PLN-10-06
Administrative Variance ) VAR-10-02
Administrative Variance ) VAR-10-03
Application for )

) FINDINGS OF FACT,
Franklin Manor Project ) CONCLUSIONS OF LAW,

) AND RECOMMENDATION

SUMMARY OF APPLICATION AND RECOMMENDATION
Application: The application is to consider a Planned Residential Development (PRD), Site Plan
Review, Landscape Plan, and two Administrative Variances for a proposal to construct 158 units for
multi-family apartment living on 5.57 acres. There will be four four-story buildings containing 33-

44 units each. This will be a phased project. The existing buildings, mobile homes, septic tanks and
well will either be removed or abandoned.

Recommendation: The Hearing Examiner for the City of Oak Harbor recommends that the Oak
Harbor City Council approve the proposed development and grant the necessary
permits, subject to the Conditions of Approval recommended by the
Development Services Department of the City of Oak Harbor.

FINDINGS OF FACT
INTRODUCTION

The following Findings of Fact and Conclusions of Law are based upon consideration of the
exhibits admitted herein and evidence presented at the public hearing.

L
Applicant/Agent: Sean Hegstad, Architect

Property Owner: Windmill Court, L.L.C.

wal



Address of Proposal: 1215 SW Swantown Avenue
Oak Harbor, WA 98277

Parcel Number: R13203-110-1730

Comprehensive Plan Designation: ~ High Density Residential
Zoning Designation: ~ R-4, Multi-Family Residential

Application Presented for Action:
Planned Residential Development (PLN-10-04, PLN -10-06)-Review Process IV

Site Plan Review (SIT-10-02) — Review Process IV
Administrative Variances (VAR-10-02, VAR-10-03)

SEPA Determination: A Mitigated Determination of Non-significance was issued under SEPA, on
March 18, 2010. This Determination was not appealed.

Hearing Date: September 24, 2010

Parties of Record:

Windmill Court, L.L.C.
15015 Main Street, Ste 203
Bellevue, WA 98007

Sean Hegstad

Haven Design Workshop
907 Harris Ave. Ste 301
Bellingham, WA 98225

Jean Wieman

1640 SW Nienhuis Street

Oak Harbor, WA 98277

Melissa Sartorius
Associate Planner City of Oak Harbor
Exhibits:

1 Staff Report

1-1 Site Plan SPI, dated 9/15/10 and Narrative dated 6/30/10
1-2  Aerial Photo of Site
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1-3  Site Plan Application Packet dated 4/15/10

1-4  Open Space Plan SP2 dated 9/15/10

1-5  Landscaping Plan L-1, L-2, L-3, L-4, L-5, L-6, and L-7 dated 9/15/10

1-6  Building Elevations A1 & A2 dated 8/24/10 and Simulations dated 6/30/10

1-7  Trash Enclosure & Compactor Details, Sign Detail, Playground Detail, and Lighting
Details and Analysis

1-8  Mitigated Determination of Nonsignificance dated 8/18/10

1-9  Administrative Variances dated 8/24/10

1-1

1-1

-11  Public Noticing Documents
IL

The Applicants are requesting approval of a Planned Residential Development, Site Plan Review,
Landscape Plan, and two Administrative Variances. The requested approvals are required for their
proposed construction of 158-apartment units on a 5.57-acre parcel. The proposal will result in four,
four-story apartment buildings, containing 34 units to 44 units each. The Applicants propose to phase
the development. The existing buildings, mobile homes, septic tanks, and well will be either removed
or properly abandoned.

118

On December 7, 2007, the Hearing Examiner conducted a public hearing on a proposed 152-unit
condominium project for this proposal. At the end of the hearing, the record was left open so that the
Applicants could pursue an agreement with the City related to required transportation impact fees. The
matter was never re-opened for public hearing and no final recommendation from the Hearing Examiner
to the City Council was requested. A new Site Plan Review and Planned Residential Development
proposal is required for this modified proposal.

The Development Services Department for the City of Oak Harbor has thoroughly reviewed the
proposed development and has concluded that the project, subject to the Conditions of Approval
recommended by the Development Services Department in their Staff Report, dated September 24,
2010, meets the requirements for Site Plan Review Approval, Planned Residential Development
Approval, and Approval of the requested Variances. The Hearing Examiner for the City of Oak Harbor
has reviewed all of the exhibits submitted into the record, completed a site inspection, and conducted a
public hearing on the matter on September 24, 2010.

The Applicant’s Agent indicated that the facts set forth in the Staff Report, subject to minor
revisions proposed at the hearing, were accurate. The Applicant indicated no objection to the proposed
Conditions of Approval.

The Factual Findings set forth in the Staff Report, as modified, are supported by the record as a

whole and are hereby adopted by the Hearing Examiner. A copy of the Staff Report is attached hereto
and incorporated herein by this reference.

W,



IIL.

Five written comments were received after the Notice of Application was published and mailed.
Staff addressed the comments in the staff report.

One of the concerns was from a resident who lives in one of the manufactured homes which wil |
be ultimately displaced by the proposed multi-family residential complex. She expressed
understandable dismay at losing her current residence.

Another was from a citizen who felt “high rises” like the buildings proposed are inappropriate
for Oak Harbor and that the project will destroy what is currently a nice piece of land.

Island Transit commented on the need for pull-out bus stop. One is provided for in the street
improvements required.

Additionally, testimony was taken at the public hearing from a citizen who owns an adjacent
parcel. She testified that traffic already exceeds the current capacity of Swantown Avenue and that the
City cannot handle the additional growth and impacts from a multi-family residential development such
as the one proposed. She also pointed out that she would be greatly affected by the building
construction, which is to take place over an extended period of time, since it is a phased project.

The Hearing Examiner acknowledges that there will be adverse impacts on the residents who
currently live on the site in the existing manufactured home park and on surrounding property owners
in the immediate vicinity of the project. However, none of the issues raised in the citizen concerns
addressed whether or not this proposal is consistent with the Comprehensive Plan for the City of Oak
Harbor and with the applicable development regulations set forth in the Oak Harbor Municipal Code.

IV.

Any Conclusion of Law which is deemed a Finding of Fact is hereby adopted as such. Based

on the foregoing Findings of Fact, now are entered the following
CONCLUSIONS OF LAW
L

Under the Oak Harbor Municipal Code, OHMC 18.20.220(2), applications that involve two
or more procedures, and are assigned to different Hearing Bodies, are to be processed collectively
under the highest numbered classification required for any part of the application. For this proposal,
the project application is a Type IV Site Plan Review, a Type IV Planned Residential Development

Application, and contains two requested Variances.

In the case of this project, final authority to rule on the requested Site Plan Review

4
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Approval, Planned Residential Development, and Variances is with the City Council, after a public
hearing conducted by the Hearing Examiner, and a Recommendation from the Hearing Examiner to
the Council.

IL

All of the required public notices have been given. Pursuant to the procedures applicable to
this proposal, the Hearing Examiner for the City of Oak Harbor has conducted a hearing, reviewed
the record, and conducted a site inspection.

IIL

The Development Services Department for the City of Oak Harbor concluded that, subject
to their recommended Conditions of Approval, the proposal would meet the requirements for a
Planned Residential Development, a Site Plan Review Approval, and the requested Variances.

The Hearing Examiner concurs in the conclusions reached by the Development Services
Department. The application is consistent with the Comprehensive Plan for the City of Oak Harbor
and with all of the requirements and development regulations applicable to the project.

The Hearing Examiner concludes that the required approvals should be granted by the Oak
Harbor City Council, subject to the Conditions of Approval recommended by Staff in the attached
Staff Report.

IV.

Any Finding of Fact deemed to be a Conclusion of Law is hereby adopted as such. Based on the
foregoing Findings of Fact and Conclusions of Law, now is entered the following

RECOMMENDATION

The Hearing Examiner for the City of Oak Harbor recommends that the Oak Harbor City Council
grant Planned Residential Development, PLN-10-04, PLN-10-06, Site Plan Review, SIT-10-02,and
VAR-10-02, VAR-10-03, approval to Windmill Court, L.L.C. for the proposed phased Franklin
Manor Project, at 1215 SW Swantown Avenue, Oak Harbor, Washington, subject to the following
Conditions of Approval:

1. Approval of the Site Plan requires general conformance to the submitted exhibits. These
exhibits include: Site Plan Sheets SP1 & SP-2 dated 8/24/10, Landscape Plans L-1, L-2, L-3, L-
4, L-5, L-6, and L-7 dated 8/24/10; and Building Elevations Al and A2 dated 8/24/10. Minor
modifications may be permitted subject to approval by the City of Oak Harbor (OHMC
19.48.090).

2. All of the mitigation measures identified in the Applicant’s SEPA checklist as dated June 18,
2010 and all mitigation measures listed in the MDNS issued August 18, 2010 shall be

5

|77



implemented.

Transportation Concurrency fees must be paid at the time of issuance of building permits
(OHMC 3.63.065). Forty-two mobile home units shall be subtractedfrom the 158 new units for
a total payment of $105,212. The transportation impact fee credit for existing units shall only be
applied for the actual number of existing mobile home unils removed at the time of the issuance
of each building permit.

. Neighborhood and Community Park Impact Fees shall be paid at the time of issuance of the
building permit (per unit) (OHMC 3.63.030).

. The administrative variance from the Design Guidelines and Regulations 1.i.4, 1.i.2, 1.i.12, and
1.iv.5 shall only apply to Building D.

. All septic systems must be removed or terminated according to Island County Department of
Health Standards. If the well is to be abandoned, it must be done per State Department of
Ecology requirements. If it is not to be abandoned, well setback radii need to be observed.

. The right-of-way easement for SW Mulberry Place must be signed by the applicant prior to civil
plan approval [19.48.037(4)()].

. All easements described in the application materials must be written, approved by the City and
recorded prior to occupancy of the first permitted building [19.48.037(4)()]. Bill of sale
paperwork for public improvements must be completed as part of the ownership transference
process prior to occupancy.

. All public and private improvements will need to be completed during Phase I as shown on the
plan before a certificate of occupancy may be issued (OHMC 19.90.020). This includes,

Jrontage improvements to SW Mulberry Place and SW Swantown Avenue, landscaping for Phase
I, parking for Buildings C & D, Fire Department access and turn-around, fire hydrant,
pedestrian connection to the street, and compactor installation. Exposed soils in Phase Il or in
any other exposed areas on-site must be stabilized according to Best Management Practices of
the DOE Stormwater Manual.

10. Project phasing shall be clearly indicated on the civil engineering plans and shall include a

sequence of construction work including but not limited to: clearing and grading, utility
installation and connections, road construction, implementation of any wellhead protection
requirements per Federal, State, and County regulations, well abandonment, septic
abandonment, and building construction. [OHMC 19.48.037(6)].

11. All landscaping shall be irrigated [OHMC 19.46.040(7)]. Anirrigation plan shall be submitted

prior to civil plan approval.

12. All project (i.e. Franklin Manor) signs will require a sign permit [19.48.035(2)(W)].

6
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13. The stormwater system and utility coordination for the Project shall be subject to the DOE
Technical Manual, to Best Management Practices, and shall be subject to review and approval
by the City (OHMC 12.30.310).

14. Submittal of mylar “as-built” drawings stamped and signed by the project engineer is required
prior to acceptance of public improvements. A maintenance surety of no less than 10% of the
Jfinal construction costs for all public improvements is required prior to occupancy (OHMC
19.90.030).

15. An automatic sprinkler system installed in accordance with Section 903.3 shall be provided
through-out all buildings with a Group R fire area. IFC 903.2.7

16. An approved water supply capable of supplying the requiredfire flow for fire protection shall be
provided to premises upon which facilities, buildings or portions of buildings are hereafter
constructed or moved into or within the jurisdiction. IFC 508.1

17. Fire hydrants shall be installed as per fire flow and spacing requirements specified for the type
of development and in accordance with the Fire Department specifications. Chapter 6 of the
Fire Protection Features.

18. Dead-end fire department access roads in excess of one hundred and fifty 150 feet long shall be
provided with approved turn around provocations. Chapter 6 City Fire Protection Features.
Marked turn-around areas must be sufficiently delineated to show the turn-around. The
proposed locations at the A and D buildings is acceptable. Signage and/or stripping are
required. '

19. The fire department requires ATB or the final lift of asphalt be installed prior to combustibles
on site. (IFC 501.4)

20. Submit two (2) sets of fire alarm and fire sprinkler system plans to the fire department for
review and approval. (IFC 901.2)

NOTICE
This approval is subject to all of the above-stated conditions. Failure to comply with them
may be cause for enforcement action pursuant to OHMC 19.100. Complaints regarding a violation

of the conditions of this permit should be filed with the City of Oak Harbor Development Services
Department.

DATED this 6™ day of October 2010.

[&1



D DehosB stk

Michael Bobbink, Hearing Examiner

e



ATTACHMENT C

Findings of Fact, Conclusions of Law and Decision
of Council
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BEFORE THE CITY OF OAK HARBOR CITY COUNCIL

STATE OF WASHINGTON
InRe Application No. PLN 10-04 ) FINDINGS OF FACT
PLN 10-06 ) CONCLUSIONS OF LAW
SIT 10-06 ) AND DECISION OF
VAR 10-02 ) CITY COUNCIL
VAR 10-03 )

Franklin Manor Planned Residential Development, Site Plan, and Administrative Variances.

THIS MATTER came before the City Council upon the application of Haven Design Workshop
on behalf of the property owner for a Planned Residential Development (PRD), Site Plan, and
Administrative Variances. Having considered the evidence in the record, heard the arguments of
the parties and any public comment, and being fully advised in the premises, the City Council
hereby enters the following findings of fact, conclusions of law, and decision:

Findings of Fact

1. An application for a Planned Residential Development, Site Plan, and Administrative
Variances was filed with the Department of Development Services and deemed complete by the
Director on April 29, 2010.

2. The permit sought by applicant is for 158 multi-family residential apartment units on 5.57
acres at 1215 SW Swantown Avenue which is located within the City boundaries.

3] A Notice of Application was published in the Whidbey News Times, the newspaper of
local circulation on May 8, 2010. Posting of the project site occurred on May 7, 2010. Property
owners within 300 feet of the project were notified by mail on May 5, 2010.

4, The applicant submitted an environmental checklist pursuant to the State Environmental
Policy Act on April 15, 2010.

S3 Based upon the information submitted by the applicant, the SEPA official for the City
issued a mitigated determination of non-significance on August 18, 2010.

6. The mitigated determination of non-significance was published in the Whidbey News
Times on August 18, 2010. The comment period ended on September 1, 2010 and the appeal
period ended on September 17, 2010. No comments were received nor were any appeals filed.

7. The project received a Certificate of Transportation Concurrency on September 13, 2010

8. Notice of the hearing before the Hearing Examiner was advertised in the Whidbey News
Times on September 8, 2010. Posting of the project site for the public hearing occurred on
September 10, 2010. Property owners within 300 feet of the project were notified by mail on
September 3, 2010.

9. The Hearing Examiner conducted a public hearing on September 24, 2010. Public
testimony was received in an open record public hearing and the Hearing Examiner
recommended approval subject to conditions to the City Council.

10.  Notice of the hearing before the City Council was published in the Whidbey News Times
on October 2, 2010. Posting of the project site for the City Council public hearing occurred on
September 30, 2010. Property owners within 300 feet of the project were notified by mail on

October 1, 2010.
8-



Conclusions of Law

1. The City Council has jurisdiction to determine whether to approve this project pursuant
to OHMC 18.20.220(3) and 19.31.

2% Proper notice of all hearings, comment periods and appeal periods was given.
3. A single open record hearing on the permit application was held before the Hearing
Examiner.

4, No appeal of the mitigated determination of non-significance was timely filed.

oF The permit application meets the goals, policies, and regulations of the City’s
Comprehensive Plan and municipal code.

6. The City Council decision regarding the permit application was reached after a single
closed record review of the Hearing Examiner’s recommendation. Said review was conducted in
a public hearing held by the City Council on October 19, 2010.

Decision

Based upon the foregoing findings of fact and conclusions of law, the City Council hereby grants
approval of the Franklin Manor Planned Residential Development, Site Plan, and Administrative
Variances subject to the following conditions:

1. Approval of the Site Plan requires general conformance to the submitted exhibits. These
exhibits include: Site Plan Sheets SP1 & SP-2 dated 8/24/ 10, Landscape Plans L-1, L-2,
L-3, L-4, L-5, L-6, and L-7 dated 8/24/10; and Building Elevations A1 and A2 dated
8/24/10. Minor modifications may be permitted subject to approval by the City of Oak
Harbor (OHMC 19.48.090).

2. All of the mitigation measures identified in the Applicant’s SEPA checklist as dated June
18, 2010 and all mitigation measures listed in the MDNS issued August 18, 2010 shall be
implemented.

3. Transportation Concurrency fees must be paid at the time of issuance of building permits
(OHMC 3.63.065). Forty-two mobile home units shall be subtracted from the 158 new
units for a total payment of $105,212. The transportation impact fee credit for existing
units shall only be applied for the actual number of existing mobile home units removed
at the time of the issuance of each building permit.

4. Neighborhood and Community Park Impact Fees shall be paid at the time of issuance of
the building permit (per unit) (OHMC 3.63.030).

5. The administrative variance from the Design Guidelines and Regulations 1.i.4, 1.i.2,
1.i.12, and 1.iv.5 shall only apply to Building D.
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10.

11.

12.

13.

14.

15.

16.

All septic systems must be removed or terminated according to Island County
Department of Health Standards. If the well is to be abandoned, it must be done per State
Department of Ecology requirements. If it is not to be abandoned, well setback radii
need to be observed.

The right-of-way easement for SW Mulberry Place must be signed by the applicant prior
to civil plan approval [19.48.037(4)(f)].

All easements described in the application materials must be written, approved by the
City and recorded prior to occupancy of the first permitted building [19.48.037(4)(D)].
Bill of sale paperwork for public improvements must be completed as part of the
ownership transference process prior to occupancy.

All public and private improvements will need to be completed during Phase I as shown
on the plan before a certificate of occupancy may be issued (OHMC 19.90.020). This
includes, frontage improvements to SW Mulberry Place and SW Swantown Avenue,
landscaping for Phase I, parking for Buildings C & D, Fire Department access and turn-
around, fire hydrant, pedestrian connection to the street, and compactor installation.
Exposed soils in Phase II or in any other exposed areas on-site must be stabilized
according to Best Management Practices of the DOE Stormwater Manual.

Project phasing shall be clearly indicated on the civil engineering plans and shall include
a sequence of construction work including but not limited to: clearing and grading,
utility installation and connections, road construction, implementation of any wellhead
protection requirements per Federal, State, and County regulations, well abandonment,
septic abandonment, and building construction. [OHMC 19.48.037(6)].

All landscaping shall be irrigated [OHMC 19.46.040(7)]. An irrigation plan shall be
submitted prior to civil plan approval.

All project (i.e. Franklin Manor) signs will require a sign permit [19.48.035(2)(h)].

The stormwater system and utility coordination for the Project shall be subject to the
DOE Technical Manual, to Best Management Practices, and shall be subject to review
and approval by the City (OHMC 12.30.310).

Submittal of mylar “as-built” drawings stamped and signed by the project engineer is
required prior to acceptance of public improvements. A maintenance surety of no less
than 10% of the final construction costs for all public improvements is required prior to
occupancy (OHMC 19.90.030).

An automatic sprinkler system installed in accordance with Section 903.3 shall be
provided through-out all buildings with a Group R fire area. IFC 903.2.7

An approved water supply capable of supplying the required fire flow for fire protection
shall be provided to premises upon which facilities, buildings or portions of buildings are
hereafter constructed or moved into or within the jurisdiction. IFC 508.1

| 8lo



17. Fire hydrants shall be installed as per fire flow and spacing requirements specified for the
type of development and in accordance with the Fire Department specifications. Chapter
6 of the Fire Protection Features.

18. Dead-end fire department access roads in excess of one hundred and fifty 150 feet long
shall be provided with approved turn around provocations. Chapter 6 City Fire
Protection Features. Marked turn-around areas must be sufficiently delineated to show
the turn-around. The proposed locations at the A and D buildings is acceptable. Signage
and/or stripping are required.

19. The fire department requires ATB or the final lift of asphalt be installed prior to
combustibles on site. (IFC 501.4)

20. Submit two (2) sets of fire alarm and fire sprinkler system plans to the fire department for
review and approval. (IFC 901.2)

APPROVED ON THE 19™ DAY OF OCTOBER, 2010

CITY COUNCIL
CITY OF OAK HARBOR, WASHINGTON

Mayor
Attest:

Connie Wheeler
City Clerk
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Bill No. 8
. . i Date: October 19, 2010
City Council Agenda Bill Subject: Frankiin Manor

PRD Overlay Zone

City of Oak Harbor

FROM: Steve Powers ¥4
Development Services Director

INITIALED AS APPROVED FOR SUBMITTAL TO THE COUNCIL BY:

Jim Slowik, Mayor
Paul Schmidt, City Administrator
Doug Merriman, Finance Director

" Margery Hite, City Attorney, as to form

PURPOSE

This agenda bill presents an ordinance for City Council’s consideration that if adopted will
amend the City’s official zoning map. The amendment will indicate a PRD overlay zone over the
underlying R-4 Multi-Family Residential zoning for the Franklin Manor Planned Residential
Development.

AUTHORITY

Zoning maps are a form of development regulation under RCW 36.70-A.030 (7) and OHMC
19.31.260 requires the boundary of a PRD to be indicated as a “subdistrict PRD” on the zoning
map of the City of Oak Harbor. Adoption of a PRD overlay zone is a Type V review process
requiring City Council action (OHMC 18.20.270).

SUMMARY STATEMENT

On September 24, 2010 the Hearing Examiner held an open public hearing on the plans for
Franklin Manor, a 158 unit multi-family apartment project located along SW Swantown Avenue
and SW Fort Nugent Avenue. The City Council considered the PRD, site plan, and
administrative variances for the Franklin Manor PRD just prior to this agenda bill. Adoption of
the PRD overlay zone and amending the zoning map, is the last step in the approval process for
the Franklin Manor PRD.

RECOMMENDED ACTION

1. Conduct public hearing.
2. Approve ordinance amending the zoning map for the Franklin Manor PRD.

ATTACHMENTS
A. Ordinance for the PRD Overlay Zone for Franklin Manor PRD.

MAYOR'S COMMENTS

Franklin Manor PRD Overlay Zone, October 19, 2010
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ORDINANCE NO.

AN ORDINANCE APPROVING A PRD OVERLAY ZONE FOR THE FRANKLIN
MANOR PLANNED RESIDENTIAL DEVELOPMENT LOCATED ON ISLAND
COUNTY PARCEL NUMBER R13203-110-1730 AND AMENDING THE OFFICIAL
ZONING MAP OF THE CITY OF OAK HARBOR TO REFLECT THE OVERLAY ZONE

WHEREAS, the City Council of the City of Oak Harbor has approved the Planned Residential
Development (“PRD”), site plan, and administrative variances for Franklin Manor;

THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows:

Section One: The zoning for the property generally known as the Franklin Manor PRD
located on Island County Parcel Number R13203-110-1730 is hereby amended to add the
Franklin Manor PRD Overlay Zone to the underlying zoning of R-4 Multi-Family
Residential.

Section Two: All development within the Franklin Manor PRD Overlay Zone shall be
consistent with the Franklin Manor PRD as approved by the Oak Harbor City Council on
October 19, 2010. Development standards not addressed by the Franklin Manor PRD shall be
the same as the underlying zoning and/or other applicable provisions of the OHMC.

Section Three: The official zoning map of the City of Oak Harbor is hereby amended to
reflect the planned residential development subdistrict for the above mentioned property.

Section Four: Severability. If any provision of this Ordinance or its application to any person
or circumstance is held invalid, the remainder of the Ordinance or the application of the
provision to other persons or circumstances is not affected.

Section Five: Effective Date. This Ordinance shall be in full force and effect five days after
its passage and publication as required by law.

PASSED by the City Council this 19™ day of October, 2010.

( ) APPROVED by its Mayor this day of , 2010.

() Vetoed
THE CITY OF OAK HARBOR
Mayor

Attest:

Franklin Manor PRD Overlay Zone Ordinance, October 19, 2010
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City Clerk

Approved as to Form:

City Attorney

Published:

Franklin Manor PRD Overlay Zone Ordinance, October 19, 2010

ATTACHMENT A
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City of Oak Harbor Agenda Bill No. 9
City Council Agenda Bill Date: October 19, 2010

Subject: Personnel Appeals Board — Emergency
Ordinance

FROM: Jessica Neill Hoyson, HR Manager

INITIALED AS APPROVED FOR
SUBMITTAL TO THE COUNCIL BY:

Jim Slowik, Mayor

Paul Schmidt, City Administrator
Doug Merriman, Finance Director
Margery Hite, City Attorney, as to form

SUMMARY STATEMENT: This ordinance proposes a clarification of the City’s method of
dealing with employee appeals of disciplinary actions. The internal grievance process is
currently established through the policies of the Personnel Manual. This grievance process
addresses appeals from supervisory and department-level discipline decisions within the City
before a City employment decision is final. In addition, however, it is important that the City
also provide an administrative “post-deprivation” appeals process after a final City decision so
that an efficient and independent review can be provided without recourse to superior court.

Traditionally, the personnel advisory board filled this function on an ad hoc basis but without
authority under the city code. Under current city code provisions, the Personnel Advisory Board
is only authorized to act in an advisory capacity, rather than as an independent decision-making
body. The proposed changes to the current code will clarify that the personnel appeals board
functions as an independent administrative review body.

This ordinance amendment is proposed as an emergency due to the need to have this remedy
available for a number of pending personnel issues which could require use of the appeals board.

DISCUSSION

The proposed ordinance makes the following changes:

To the OHMC 2.34.030:
1. Clarifies “covered employees” to which these rules, and thus recourse to the personnel
appeals board, apply.

Personnel Appeals Board
October 19, 2010 Meeting



2. Clarifies what disciplinary actions taken by the City may be appealed to the board.

3. Provides a definition for a “Disciplinary Appeal.”

To the OHMC 2.34.070

1. Changes title from “Personnel Advisory Board” to “Personnel Appeals Board” and gives

the board decision-making authority.

24 Provides qualifications for board members
3. Clarifies rules and procedures.
To the OHMC 2.34.200
L. Clarifies that the grievance process is “internal” in contrast to the “appeals” process

which will be to the personnel appeals board.

Emergency ordinance: The proposal is that the City Council adopt this ordinance on an
emergency basis to be available if any of the pending personnel issues were to result in the need
for an independent administrative appeal. In the absence of a “post-deprivation” appeals process
appeal from a City disciplinary decision would be “de novo” or “from the beginning” in superior
court. Such an appeals process is costly to both the City and the employee.

]

An emergency finding is required for these changes to take effect without delay. Under the city
code, a finding that an emergency exists is necessary to adopt the ordinance in a single meeting:

An ordinance other than an emergency ordinance, budget amendment, moratorium
ordinance, or ordinance to be passed after a public hearing shall be introduced at least one
meeting prior to the one it is considered for passage...OHMC 1.04.020(2) (in part).

Under state law, an emergency finding is necessary for the ordinance to take effect immediately:

No ordinance shall take effect until five days after the date of its publication unless
otherwise provided by statute or charter, except that an ordinance passed by a majority
plus one of the whole membership of the council, designated therein as a public
emergency ordinance necessary for the protection of public health, public safety, public
property or the public peace, may be made effective upon adoption, but such ordinance
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may not levy taxes, grant, renew, or extend a franchise, or authorize the borrowing of
money. RCW 35A.12.130(in part)

Since this is a housekeeping amendment to conform the language of the code with the actual
personnel practices of the City, it will not significantly change existing practices. On the other
hand, it makes clear that this remedy is available to employees and must be utilized before
recourse may be had to the courts. In the event that any of the pending issues leads to a
grievance and appeal, the immediate effectiveness of this ordinance would obviate any questions
about the availability of a post-deprivation administrative remedy, thus saving the City from the
potential expense of a trial de novo.

There are two requirements to adopt this as an emergency ordinance:
1. It must be passed by a majority plus one of the whole membership of the council.

2% The council must make a finding that the ordinance is necessary for the protection of
public health, public safety, public property or the public peace.

Budget considerations: This ordinance is not anticipated to have any immediate budget impacts
but is expected to create substantial savings in legal costs in comparison with trials in superior
court.

STANDING COMMITTEE REVIEW:
This matter was not brought first to the standing committees because the need to clarify the
disciplinary appeals procedures became significant relatively quickly. An overall update of the
personnel code and personnel policies has been ongoing and will be brought to the city council as
the proposals are ready for council consideration.

RECOMMENDED ACTION:
1. Enter a finding that an emergency exists requiring the immediate passage of the ordinance for
the preservation and protection of public property and public peace.

2. Adopt the proposed emergency ordinance clarifying procedures and bases to appeal
disciplinary action by a majority plus one vote of the city council.

ATTACHMENTS:
Proposed emergency ordinance clarifying procedures and bases to appeal disciplinary action.

MAYOR'S COMMENTS:
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ORDINANCE NO.

AN EMERGENCY ORDINANCE OF THE CITY OF OAK HARBOR AMENDING OAK
HARBOR MUNICIPAL CODE CHAPTER 2.34 ENTITLED "PERSONNEL" TO CLARIFY
THE PROCEDURES AND BASES TO APPEAL DISCIPLINARY ACTION

THE CITY COUNCIL OF THE CITY OF OAK HARBOR do ordain as follows:

Section One. Oak Harbor Municipal Code Section 2.34.030, adopted in Section 4 of Ordinance
No. 1210 in 2000, is hereby amended to read as follows:

2.34.030 Definitions. The following terms and phrases shall have the meanings ascribed to
them herein:

(1)  “Regular” means an employee who has successfully completed his or her trial period and
is retained in accordance with the rules and regulations;

(2)  “Trial” means an employee appointed to fill a regular position, but who has not
completed a trial period;

(3)  “Part-time” means an employee working a fraction of the normal work day and whose
hours may be regular or irregular;

(4)  “Temporary” means a person employed to meet a short term need of the city. An
employee cannot remain in this category more than 12 months without the written
approval of the mayor;

(5) “Hourly” means any employee who is paid on an hourly basis;

(6)  “Administrator” means the human resources manager designated by the mayor to
administer this chapter;

(7  “Covered Employee”

means a-person-empi0yea-tv

(@  Elective officers (members of the city council);

(b)  The mayor and those persons who report directly to the mayor;

()  The city attorney and assistant city attorneys;
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(@  Department heads, as that term is used in ordinances which establish the various
departments;

(&  Members of appointive city boards, city commissions and city committees;

® Persons engaged under contract to provide any service to the city;

(8) Volunteer personnel;

(h)  Persons hired from time to time to perform casual work including, but not limited
to, those employed to perform seasonal work or to meet the immediate
requirements of an emergency condition;

@) Other temporary employees;

@) Part-time employees; and

(k)  Civil service members;

(8  “Department head” means a person working for the city who has been designated by the
mayor to be the head of a department;

(9  “Disciplinary action” means an action sueh-asin

.

which shall include, but not be limited to, -&-written reprimands, &-suspensions, @
demotiong er-e-and disciplinary discharges/terminations from employment-for-reasens

gs, co,
notes, and performance appraisals, shall not be considered disciplinary actions, altheugh

| (611) “Personnel policies” mean all of those policies, guidelines and procedures adopted by
either the city council or the mayor pursuant to OHMC 2.34.110.
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Section Two. Oak Harbor Municipal Code Section 2.34.070, adopted in Section 8 of Ordinance
No. 1210 in 2000, is hereby amended to read as follows:

2.34.070 Personnel adviseryappeals board.

(1)  There shall be a personnel adviseryappeals board consisting of three (3) members
appointed by the mayor and approved by the city council. Members shall serve four-

D€ DPIroved o )

@

(3)  The mayor shall appoint a secretary for the personnel advisory board.
(4)  The board shall meet at least once every three months.
(5)  The board shall represent the public interest.

Section Three. Oak Harbor Municipal Code Section 2.34.200 adopted in Section 21 of
Ordinance No. 1210 in 2000 is hereby amended to read as follows:

2.34.200 Disciplinary actions and appeals.

(45) An employee is subject to disciplinary action when, in the opinion of the department
head, disciplinary action is necessary for the good of the city service.
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No officer or employee of the city has authority to grant or to offer to any employee any
job security or job protection which is not provided for that employee by city ordinance;
provided, the city council retains power to enter into contract with employees of the city.

The city may impose upon any employee any disciplinary action or form of discipline
which the department head finds appropriate te-given conduct of the employee. In
determining such discipline, the responsible person shall consider the employee’s
behavior involved, the employee’s past record, length of service and surrounding
circumstances as well as the good of the service. The responsible person shall give such
weight to each of such factors as he/she finds in his/her discretion is appropriate.
Generally employees are to be given time to correct problems of conduct before the
employee is discharged; however, regardless of the circumstances, the city may
discharge any employee at any time, consistent with the provisions of this chapter. There
shall be no requirement that any specific number or sequence of disciplinary actions or
warnings be imposed prior to discipline by suspension, demotion or discharge.

The personnel policies shall provide for jnternal appeals of disciplinary actions.

Prior to final decision to dismiss or suspend any employee, the person responsible for
such decision shall offer to meet with the employee and to listen to his/her point of view
as to the reasons for such possible discharge or suspension. Administrative leave prior to
such meeting is permitted.

Section Four. Severability. If any provision of this Ordinance or its application to any person
or circumstance is held invalid, the remainder of the Ordinance or the application of the
provision to other persons or circumstances is not affected.

Section Five. Emergency. The City Council finds that immediate passage of this ordinance is
necessary for the preservation and protection of public property and public peace by providing an
immediate and effective administrative remedy to employees seeking to challenge disciplinary
actions imposed upon them. This ordinance shall take effect immediately.

PASSED by the City Council this day of , 2010,
THE CITY OF OAK HARBOR
Veto ()
Approve ()
Mayor
(date)
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Attest:

City Clerk

Approved as to Form:

City Attorney

Published:
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