
HEARING  EXAMINER  

AGENDA  

March 4, 2014 

  



OAK HARBOR HEARING EXAMINER 

March 4, 2014 

1:00 P.M. 

 

Oak Harbor City Council Chambers 

865 SE Barrington Drive 

Oak Harbor, WA 98277 

 

 

 

 AGENDA 
 

 

1. Call to Order 

 

2. THUNDER RIDGE DEVELOPMENT ACCESS – APPEAL OF CITY ENGINEER’S 

DECISION OF MAY 7, 2013 (PLN 13-00001)  
The Hearing Examiner will consider an appeal filed by Mr. Joel Douglas who is 
appealing the City Engineer’s decision to deny a new access permit at 34200 SR20 
(Parcel Number R13325-317-2210).  
 

4. Adjourn 
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HARBOR LANDS CO. 

Appeal of Access Denial 

Staff Report to Hearing Examiner  

For Hearing on March 4, 2014 
              

 

Appellant:  Harbor Lands Co., PO Box 4082, Bellingham, WA 98227 

 

Property Owner:  Same as Appellant 

 

Description of Appeal:  Denial of Access to Regatta/Highway 20 from 12+ Acres (per 

appellant’s ‘Notice of Appeal’) 

 

Address of proposal:  34200 SR20, Oak Harbor, WA 98277 

 

Parcel Number:  Parcel R13325-317-2210 

 

Comprehensive Plan Designation:  Auto/Industrial Commercial 

 

Zoning Designation:  C-4, Highway Service Commercial 

 

Application Presented for Action: 

Appeal of a Type 1 Permit (Site Plan) 

 

Attachments: 

Exhibit 1  Zoning map of site 

Exhibit 2  Aerial photograph of site 

Exhibit 3  Annexation agreement dated 12/10/99 

Exhibit 4  Pre-application materials (PRE-08-0002) submitted 4/15/08 

Exhibit 5  Staff review comments for PRE-08-0002 dated 5/1/08 

Exhibit 6  Site plan application (SIT-08-0004) for an access point submitted on 8/28/08 

Exhibit 7  City Engineer’s technically incomplete letter dated 9/15/08 

Exhibit 8  Revised site plan dated 9/11/08 and traffic impact analysis dated 10/3/08 

Exhibit 9  City Engineer complete application letter dated 10/16/08 

Exhibit 8  City Engineer letter dated 11/13/08 denying proposed access and approving 

conditional access 

Exhibit 11 Corrected City Engineer letter dated 11/17/08 

Exhibit 12 “Regatta Drive Access Point Conceptual Site Plan” application dated submitted  

  3/20/13  

Exhibit 13 City Engineer’s letter denying requested access permit dated 5/7/13  

Exhibit 14 WAC 468-52-040 Access control classification system and standards 
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Exhibit 15 Easements AFN 334316 and AFN 4293153 

Exhibit 16 Easement AFN 4248800 

Exhibit 17 City’s letter forwarding Notice of Appeal application dated 7/8/13  

Exhibit 18 Notice of Appeal submitted via fax dated 7/8/13 

Exhibit 19 Appellant’s requests to delay hearing dated 5/17/13, 7/9/13, 7/15/13 and 8/14/13  

Exhibit 20 City’s response letter regarding requests for delay and hearing examiner recusal  

  dated 8/19/13 

Exhibit 21 City’s letter setting hearing date for December 16, 2013 dated 10/29/13 

Exhibit 22 City’s attorney’s letter withdrawing City Engineer’s decision of May 7, 2013 and  

  request to cancel the hearing dated 1/9/14 

Exhibit 23  Appellant’s attorney’s letter of non-agreement to cancel hearing dated 1/21/14 

Exhibit 24 Appellant’s requests that the City ask the hearing examiner to recuse himself for  

  cause dated 6/17/13, 7/9/13, 7/11/13 and 10/9/13 

Exhibit 25 WSDOT right-of-way map dated 10/14/52 

Exhibit 26 Aerial photography of site from 1975 

Exhibit 27 Aerial photography of site from 1990 

Exhibit 28 Photographs of site from 1975 

Exhibit 29 City’s Prehearing memorandum 

Exhibit 30 Appellant’s letter regarding fire hydrant blocking 20 foot easement dated 11/5/12 

Exhibit 31 Access easements shown on parcel map 

Exhibit 32 Access easements shown on aerial photograph 

Exhibit 33 Conceptual site plan for a driveway submitted on March 20, 2013 

              

 

SUMMARY RECOMMENDATION: 

Staff recommends that the Hearing Examiner acknowledge the City’s withdrawal of the City 

Engineer’s decision dated May 7. 2013 and dismiss the appeal. 

 

 

BACKGROUND: 

The subject property is zoned C-4 and is located at 34200 SR20 in Oak Harbor, WA.  The 

property is located on the east side of SR20, north of Case Road and north of the Regatta 

Drive/SR20 merge point.  Please see Exhibit 1 for a zoning map of the area and Exhibit 2 for an 

aerial photograph of the site. 

 

Annexation 

The subject property was annexed into Oak Harbor in 1999 and was the subject of an annexation 

agreement recorded on December 10, 1999 (Exhibit 3)
1
.  There were several properties involved 

in this annexation (referred to as the ‘Boyer Annexation’) and all were subject to similar 

annexation agreements.  The annexation agreement addresses a variety of topics including land 

                                                           

1 Please note Harbor Lands Co. was not the landowner in 1999. 
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use, utilities, drainage, and streets/road improvements.  Two sections of the agreement have 

relevance in relation to the applicant’s access request: 

 

4.1 Each Owner separately agrees that a portion of the Property abutting Auvil Road
2,
 

S.R. 20 or Fakkema Road which is owned by him or her shall have the same 

number of road accesses it now has.  If the property on Auvil Road or Fakkema 

Road has no current access to those roadways, that in association with future 

development of the property the City will permit for a minimum of one access per 

parcel.  The precise number of access and the access points for undeveloped 

parcels will be determined during the Site Plan Review process with the City of 

Oak Harbor.  The Owner shall assume all responsibility for procurement of any 

necessary access easements and installation of access improvements, subject to 

review and approval by the City of Oak Harbor. 

 

9.1 It has been determined that street/road improvements are not needed to be a 

condition to or requirement of annexation.  As each property is developed or 

redeveloped, compliance with traffic mitigation requirements under City 

ordinances will be required.  In addition, a traffic study may be required of 

individual property owners on a case by case basis in the same manner and under 

the same conditions that it would be required of other similarly situated property 

within the City of Oak Harbor.  At the time of development, all necessary public 

right-of-way for improved streets shall be dedicated at no cost to the City. 

 

Section 4.1 is relevant to this matter because it determines the number of access points that may 

be approved by the City for a given parcel; that such approval will take place through the site 

plan approval process and that property owners assume all responsibility for procurement of 

easements to facilitate the proposed access point.  Section 9.1 is relevant because it states quite 

clearly that the City may require a traffic study from owners as part of the development approval 

process. 

 

Development Application History 

Harbor Lands Co. has submitted several land development applications for the subject site 

known as ‘Thunder Ridge’ since February 2007.  These applications include pre-applications, 

boundary line adjustment applications, site plan applications, grading applications and SEPA 

checklists.  A list of the submitted applications and their disposition is shown below: 

                                                           

2 After annexation Auvil Road was renamed to Regatta Drive. 



 

4 
P:\Hearing Examiner\14\Thunder Ridge Access Appeal\Staff report FINAL.doc 

2/21/2014 10:26 AM 

 

Date Permit Type Description Action 

2/28/07 PRE-07-

00002 

Pre-application Proposed construction of 

84,500 sq ft  of storage A-H 

and 1 single family home 

13.14 acres 

Comments provided to 

applicant.  Applicant 

withdrew application 

on 4/19/07. 

5/30/07 LND-07-

00006 

Land clearing Proposal to clear brush from 

site 

10/25/2007 approved 

for land clearing only – 

no grading or site 

disturbing activity 

11/6/2007 issued a 

DNS for clearing and 

grading 

7/13/07 SEP-07-

00007 

SEPA checklist Proposed storage facility or 

dealership 

Issued DNS on 

11/06/2007 

11/29/07 GRA-

07-

00012 

Grading permit 4,800 cubic yards grading 11/28/2007 approved 

grading plan 

4/15/08 PRE-08-

00002 

Pre-application Proposed construction of new 

storage facility 

Application did not go 

forward after staff 

provided pre-

application comments 

on 5/2/2008 

8/29/08 SIT-08-

00004 

Site plan Proposal to install single 

access point from property 

onto NE Regatta Drive for 

Thunder Ridge Storage 

Facility 

11/17/2008 City 

Engineer denied 

requested access 

granted conditional 

access until a public 

roadway or private 

easement to a public 

roadway becomes 

available. 

11/10/08 DEV-08-

00001 

Proposal to 

extend water 

main to 

Fakkema Road 

Proposal to extend water 

main to Fakkema Road 

11/19/2008 withdrew 

application and 

requested a refund 

3/19/09 SIT-08-

0004 

Site plan Revised site plan submitted 

for storage facility (traffic 

impact study also submitted) 

3/25/09 applicant’s 

representative 

withdrew application 

and took submitted 

materials back  
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Date Permit Type Description Action 

12/11/09 BND-

09-

00003 

Boundary line 

adjustment 

Proposal to adjust property 

lines between four parcels on 

SR 20 

8/31/2010 Boundary 

Line Adjustment 

approved and mylar 

received 

 

Previous Access Request  

Harbor Lands Co. has previously requested City approval of an access point to their property at 

34200 SR20 (Parcel R13325-317-2210), known as Thunder Ridge.  The previous request was 

made in 2008.   

 

That request began with the submittal of a pre-application for a self-storage facility on April 15, 

2008 (Exhibit 4).  City staff provided Harbor Lands Co. comments on the pre-application on May 

2, 2008 (Exhibit 5).  A site plan application for an access point was submitted on August 28, 

2008 (Exhibit 6).  The City Engineer determined the application was technically incomplete and 

notified the applicant of this in writing on September15, 2008 (Exhibit 7).  Specifically lacking 

was information regarding the proposed use for the site and information regarding the vehicular 

trips generated by the proposed use as required by OHMC 11.24.020 and WAC 468-51-060.  The 

applicant submitted a traffic impact study and revised site plan depicting a mini-storage project 

on September 11, 2008 and October 3, 2008 (Exhibit 8) and the application was deemed 

technically complete on October 16, 2008 (Exhibit 9).  In a letter dated November 13, 2008 the 

City Engineer denied the requested Category 1 access and conditionally approved a non-

conforming access permit (Exhibit 10).  On November 17, 2008 a revised letter was mailed 

correcting errors in the listed parcel numbers (Exhibit 11).   

 

Current Request 

The request which is the subject of this appeal was submitted by the appellant’s engineer on 

March 20, 2013.  The submittal consisted of a cover letter, an incomplete site plan application, 

legal description and a conceptual site plan entitled ‘Regatta Drive Access Point Conceptual Site 

Plan’ (Exhibit 12).  In an effort to assist the applicant with their development proposal staff 

viewed this application as a continuation of SIT-08-00004.  The application materials were 

routed to the City Engineer for his review, comment and action. In a letter dated May 7, 2013 the 

City Engineer denied the requested access permit (Exhibit 13).  

 

The City Engineer’s denial of the request was based on the following factors: 

1. The portion of SR20 adjacent to the property is considered Class 2 by the Washington 

State Department of Transportation (WSDOT) and is regulated by Washington 

Administrative Code (WAC) 468-52-040 Access control classification system and 

standards (Exhibit 14).  For Class 2, “(ii) Private direct access to the state highway 

system shall be permitted only when the property has no other reasonable access to the 

general street system or if access to the general street system would cause traffic 

operational or safety concerns unacceptable to the local governmental entity.” 
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2. As mentioned previously, Section 4.1 of the Annexation Agreement supports WAC 468-

52-040 by stating no additional access will be allowed and stating that the owner shall 

assume all responsibility for procurement of any necessary access easements and 

installation of access improvements, subject to review and approval by the City of Oak 

Harbor.  As such easements currently exist, if the owner feels these do not meet his needs 

he may seek to obtain other easements from adjacent property owners that satisfy the 

requirements of WAC 468-52-040. 

3. Reasonable access to the general street system can be attained via two easements.  The 

first is a 20-foot easement along the west edge of R13325-280-2180 (Mariner Mini 

Storage) recorded as AFN 334316  later purchased by Mark Douglas and recorded as 

AFN 4293153(Exhibit 15).  The second easement is a 30-foot easement, recorded as AFN 

4248800 that appears to follow the existing drive isle for Mariner Mini Storage.  (Exhibit 

16).  Both of these easements provide access to the intersection of Case Road and 

Regatta/SR20.  Improvements to the intersection, such as a shared driveway, can be 

constructed and meet the requirements of WAC 468-52-040. 

 

APPEAL HEARING 

Appeal 

The City provided Mr. Douglas a Notice of Appeal application form along with information 

related to the application process in a letter dated July 8, 2013 (Exhibit 17).  Mr. Douglas 

submitted the Notice of Appeal via fax on July 8, 2013 (Exhibit 18) and paid the application fee 

on July 12, 2014 which completed the application process. 

 

Scheduling of Hearing 

Mr. Douglas requested to delay the hearing via fax for various reasons on May 17, 2013, July 9, 

2013 and July 15, 2013 and in two faxed transmission dated August 14, 2013 (Exhibit 19).  Staff 

responded to Mr. Douglas’ requests for a delay and his requests for the hearing examiner to 

recuse himself on August 19, 2013 (Exhibit 20). 

 

After coordinating with the Hearing Examiner, the City mailed a letter on October 29, 2013 

setting the briefing schedule and the date for the hearing on December, 16, 2013 (Exhibit 21).  

Mr. Douglas phoned Development Services staff on October 30, 2013 to inform staff that his 

attorney would not be available on December 16, 2013 but would be available between January 

14, 2014 and February 28, 2014 so the hearing was rescheduled for January 17, 2013.  Then the 

parties agreed to a one-two month extension and the hearing was finally set for March 4, 2014. 

 

On January 9, 2014 the City of Oak Harbor, through its attorney, sent a letter to Mr. Richard 

Aramburu, the appellant’s attorney, stating the City was withdrawing its City Engineer’s decision 

of May 7, 2013 and upon confirmation of the appellant would contact the Hearing Examiner to 

cancel the hearing (Exhibit 22).  In addition to withdrawing the decision, this letter noted the City 

required a complete development application to make a decision on access, that the City would 

allow development of a shared driveway access abutting the north side of Case Road (taking 
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advantage of existing access easements) and that the City invites Harbor Lands Co. to be a 

participant in any future traffic circulation planning for this area.   

 

Mr. Aramburu replied in a letter dated January 21, 2014 that the appellant insisted on their right 

to appeal the City’s denial of access and would not agree to strike the scheduled hearing (Exhibit 

23).  The letter notes their disagreement with the options provided by the City.  Of special note is 

the appellant’s objection to the requirement to submit a complete application. 

 

Request by Appellant that Hearing Examiner Recuse Himself 

Mr. Douglas faxed four letters to the City, dated June 17, 2013, July 9, 2013, July 11, 2013 and 

October 9, 2013 in which he states, among other things, his objection to Mr. Bobbink as Hearing 

Examiner in this matter and asks the City to recuse him for cause (Exhibit 24).  Staff responded 

to Mr. Douglas’ recusal requests in a letter dated August 19, 2013 (see Exhibit 20).  In short, the 

City stated it has no role in determining if the Hearing Examiner should recuse himself from any 

given proceeding; that responsibility rests with the Hearing Examiner.  At the request of the 

Hearing Examiner staff notified Mr. Douglas that the Hearing Examiner was denying his request 

for recusal for lack of a showing of good cause (see Exhibit 21).  

 

 

RESPONSE TO APPEAL ARGUMENTS 

The applicant/appellant makes three arguments in Appellant’s Prehearing Memorandum: 

 

1. A general argument of a right of access to a State Highway,  

2. An argument that access from the applicant’s property to Highway 20 as proposed meets 

requirements of state law; and  

3. An assertion of an historic, existing access and/or a right of access under a 1999 

Annexation Agreement.   

 

The applicant/appellant supplies with his prehearing memorandum title information concerning 

ownership of certain adjoining properties and a memo from Lervik Engineering dated October 

14, 2013.  Staff notes this memo proposes a different configuration for the proposed access than 

was previously submitted to, and reviewed by, the City.  Staff believes it is inappropriate for the 

applicant to submit a different design as part of their appeal of the City’s decision than their 

original, conceptual design.  

 

The City offers the following response to the appellant’s arguments. 

 

The City does not dispute that abutting property owners have a general right of access to a State 

Highway.  The proposed access does not meet the requirements of state law, however because 

that right of access is available only through pursuit of the process established by State regulation 

and City code in accordance with State standards and limitations on access.  Here the 

applicant/appellant has not followed the process and procedures established by State regulation 
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and City code---and there is in fact today no decision to appeal---and the applicant/appellant is 

not entitled to an advisory opinion by the Hearing Examiner that he is entitled to any, or any 

particular access on to Regatta/SR 20.     

 

There is no evidence of an historic access on the Thunder Ridge property and the appellant did 

not submit any with their Prehearing Memorandum.  Staff has reviewed WSDOT right-of-way 

maps that date back to 1952 (Exhibit 25), aerial photography from 1975 (Exhibit 26) and 1990 

(Exhibit 27) and photographs from 1975 (Exhibit 28).  Neither the right-of-way maps nor the 

aerial photographs indicate historic access to the Thunder Ridge parcels.   

 

The 1999 Annexation Agreement confers no specific right/type of access to the Thunder Ridge 

property. In their memorandum the appellant focuses on only one part of the annexation 

agreement.  The City contends the question of future access to the affected parcels can be 

answered only be reading all applicable sections.  For instance, Section 4.1 of the Annexation 

Agreement states in part
3
 that:  

 

“The precise number of accesses and the access points for undeveloped parcels will be 

determined during the Site Plan Review process with the City of Oak Harbor.  The Owner 

shall assume all responsibility for procurement of any necessary access easements and 

installation of access improvements, subject to review and approval by the City of Oak 

Harbor.”   

 

Section 9.1 of the Annexation Agreement contemplates this approval will require the submittal 

of a traffic study.   

 

 

ANALYSIS: 

The legal issues associated with this appeal are addressed in a separate City’s Prehearing 

Memorandum (Exhibit 29).  This memorandum presents the City’s argument as to why this 

appeal should be dismissed.  For the Hearing Examiner’s benefit, however, staff will address the 

appellant’s assertions that Harbor Lands has no other access to its property other than to Highway 

20/Regatta Road and  that the proposed access to Highway 20/Regatta Road is fully functional 

and safe.  It will also address the appellant’s statements in various faxes, letters and memos that 

the City approved an access point in 2008, that there has been no change in conditions since that 

time and that the City erred by not approving the request in 2013. 

 

Harbor Lands Co. has no other access to its property other than to Highway 20/Regatta 

Road 

In their memorandum, the applicant/appellant argues that they must be granted a separate access 

to Regatta/SR20 because they have no other means of accessing their site.  However, in a letter 

                                                           

3 The entire text of Section 4.1 is reproduced earlier in this report and can also be found in Exhibit 1.   
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from Mr. Douglas dated November 5, 2012 (Exhibit 30), Mr. Douglas argues that a City fire 

hydrant is blocking the 20 foot easement (AFN 334316, AFN 4293153) for ingress and egress to 

the Thunder Ridge properties.  This easement was recently (4/4/2011) acquired by Mark 

Douglas, a relative of Joel Douglas and extends from Parcel R13325-312-2050 (Harbor Lands) to 

the intersection of Case Road and Regatta Road along the west line of Parcel R13325-280-2180 

(Mariner Mini Storage).   Another 30 foot easement (AFN 4248800) acquired April 13, 2009 

provides “ingress and egress and utilities to and from [Thunder Ridge] to and from Case Road 

and/or Regatta Road.”  These access easements are shown on a parcel map and aerial photograph 

of the properties included in the Boyer Annexation (Exhibits 31 and 32, respectively). It is not 

clear to the City how the appellant now argues they have no ability to provide access to their 

property when they previously informed the City they believed the fire hydrant was blocking 

their access.   

 

One or both of these access easements could be utilized by the applicant/appellant to provide 

access to his parcels.  Should the applicant deem the two easements mentioned above do not 

meet their needs; an easement could be pursued from adjacent property owners to gain access and 

or use of Case Road and/or Fakkema Road.  To staffs knowledge, adjacent property owners have 

not been contacted by the applicant/appellant 

 

Also in the memorandum the applicant/appellant state that Case Road is not a public road that 

they have the right to access.  While Case Road may be a private drive, a shared driveway 

adjacent to Case Road within the two easements described above could be constructed providing 

the necessary access between the Harbor Lands Properties and Regatta/SR-20 at a safe, 

preexisting location.   

 

Access to Highway 20/Regatta Road is fully functional and safe 

The Summary and Access Recommendations Memorandum provided by David Lervik on 

October 14, 2013 does not adequately address the traffic concerns related to their application.  

While the memorandum addresses traffic accident data, it does not meet the standards of a 

WSDOT Traffic Impact Analysis and it proposes another driveway geometry not previously 

submitted for approval.  At a minimum, the analysis must include the proposed number of trips, 

level of service analysis, proposed use, accident data, road and driveway geometry and adequate 

design to demonstrate safe operation along with all relevant documentation.  In addition, the 

analysis should also address how the proposed driveway will impact the acceleration lane and 

function of the highway. 

 

The appellant claims the City approved an access point in 2008, that there has been no 

change in conditions and that the City erred by not approving the request in 2013. 

In their memorandum and in other correspondence with the City the appellant notes several times 

that the City Engineer approved an access point in 2008, without mentioning either the requested 
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full access was denied or the conditional nature of that approval.
4
   

 

A review of the approval letter finds the following statements and conditions of approval: 

 

1) A permitted access to Parcel R13325-345-2160 will also provide access to Parcel 

R13325-367-2180 as allowed by the existing access and utility easement (AFN 357216). It is 

reasonable to assume that development of Parcel R13325-367-2180 will generate more than 2 

AWDVTE, which, when added to the 99 AWDVTE proposed for the Thunder Ridge site, 

exceeds the maximum 100 AWDVTE limit for a Category I access permit.  Together with the 

close proximity (less than 660 ft) to the intersection of SR-20 and Regatta Drive a Category I 

access permit, as proposed in the application, will not be approved by the City of Oak 

Harbor. 

2) A non-conforming access permit (see WAC 468-51-100) to the benefit of Parcels 

R13325-312-2050, R13325-317-2210, R13325-357-2520, R13325-345-2160 and R13325-

367-2180 will be granted by the City of Oak Harbor subject to the following conditions 

(WAC 468-51-040, WAC 468-51-100): 

a) Common access easements or binding agreements shall be established and recorded 

between Parcels R13325-312-2050, R13325-314-2210, R13325-357-2520 and R13325-

345-2160 prior to issuance of the permit. 

b) The access shall be limited to the southern 150-ft of Parcel R13325-317-2210 to 

minimize conflicts existing channelization on SR-20. 

c) The access permit will be restricted to “right in” and “right out” turning movements only. 

 No left turns shall be allowed.  A physical obstruction, or “pork chop” together with the 

appropriate signage, shall be incorporated into the access design to restrict the 

movements. 

d) A driveway plan prepared by a licensed professional engineer in conformance with 

WSDOT design manual standards and guidelines, together with any necessary 

channelization within SR-20 ROW shall be submitted for review and approval. 

e) The access permit will be limited to a not to exceed limit of 200 AWDVTE at the 

driveway. 

f) The nonconforming access shall be removed at no cost to the City of Oak Harbor or the 

State of Washington should an access, by either public roadway or private easement, to a 

public roadway, that is not the State highway, become available. 

g) Other conditions related to the construction, such as bonding, traffic control, time limits, 

etc as established with the permit issuance after submittal and review of the driveway 

access plan. 

3) Comments on this application for an access permit or any future review or access 

approval shall in no way relieve the applicant of any requirement contained in the City of 

                                                           

4 As noted earlier the applicant’s initial application in 2008 was determined to be technically incomplete.  The 

applicant subsequently submitted additional information to the City which identified “warehousing” as the intended 

use and provided some traffic generation information. 
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Oak Harbor Code related to site plan review or environmental review for the eventual 

development of the site.  Please note that site plan submitted with the application reflects 

neither the recently completed grading nor the recent construction of the fencing and security 

wall.  

 

The approval granted in 2008 was based on the property’s circumstances at that time and was 

clearly conditional.   

 

With respect to the subject request now on appeal, on March 20, 2013, Mr. David Lervik 

provided the City with a conceptual site plan for a driveway onto Regatta/SR-20 on behalf of 

Harbor Lands LLC. (Exhibit 33).  A Traffic Impact Analysis was not provided at the time of 

submittal nor was the intended use identified.  In an effort to determine whether the application 

was complete, the conditions of the 2008 conditional approval were reviewed.  Condition 2(f) 

indicates “The nonconforming access shall be removed at no cost to the City of Oak Harbor or 

the State of Washington should an access, by either public roadway or private easement, to a 

public roadway, that is not the State highway, become available.” 

 

As was noted previously two access easements exist that could potentially provide access to the 

site.  Had access been established based upon the 2008 approval, Condition 2(f) would have 

required the removal of said access once private easements serving the property were established. 

Such easements now exist.  Both of these easements were acquired after the conditional approval 

in 2008 and are in fact a change in conditions since that time. The City Engineer utilized the 

previous approval as part of his review process and correctly considered the information 

available in 2013 when making his decision.   

 

 

CONCLUSION: 

For the reasons stated in this Staff Report to Hearing Examiner and the City’s Prehearing 

Memorandum, applicant/appellant’s appeal should be dismissed. 

 

Should the Hearing Examiner allow the applicant/appellant to preserve his current application 

and should he direct further consideration by staff, the Hearing Examine should require a 

complete application, including disclosure of the planned use, and require a traffic impact 

analysis meeting WSDOT standards.  The analysis must, at a minimum include the proposed 

number of trips, level of service analysis, proposed use, accident data and adequate design to 

demonstrate safe operation along with all relevant documentation.   
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